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Private Equity Investment, Continued on page 4

France’s Proparco Expands into Latin American 
Private equity Investment

By Dan Weil

France’s development bank Proparco has spread 
its private equity investment borders to include Latin 
America.

For the past 30 years it focused its private equity 
effort on Africa, the Mediterranean and Southeast Asia. 
In 2006 it enlarged its horizon to include India, Pakistan, 
Indonesia, China and Brazil. 

All of Latin America became a target in March 2009. 
Last year, Proparco committed 260 million euros ($317 
million) in debt financing to the region. It has built strong 
partnerships providing financial institutions with loans 
and has supported projects in forestry, agribusiness and 
education. 

VELA recently interviewed Proparco private equity 
investment officer Isabelle Laurencin. Here’s what she 
had to say.

Q: How are you choosing the funds in which you 
invest?
LAURenCIn: Critical aspects include a sound track 
record, coherent investment rationale, local presence, and 
the highest social and environmental standards.

Q: Have you decided on any funds yet?
LAURenCIn: Proparco recently approved its first 
investment -- in ACON Latin America Fund, a generalist 
fund targeting mid-market companies across the 
continent. We are also considering a fund focused on 
clean technology.

Our average investment in a fund varies from 
$10 million-$15 million. By investing alongside other 
investors, including private institutions, Proparco seeks 
to leverage its impact on the private sector. 

Q: What appeals to you about private equity in Latin 
America?
LAURenCIn: As a result of massive economic and policy 
reforms carried out by most Latin American countries 
over the last decade, the region now offers some of the 
most attractive emerging markets features in the world. 
That includes strong economic growth, a good regulatory 
environment and sophisticated sponsors.

The OECD predicts the largest Latin American 
economies will achieve GDP growth up to 4 percent this 

year. That’s significantly higher than almost all developed 
countries and many developing countries too. 

Still, private equity capital remains highly under-
represented compared to other emerging markets. So there 
is a lot of room for private equity investors.

Q: Which countries do you find most attractive in Latin 
America?
LAURenCIn: Although Brazil and Mexico continue to 
dominate Latin America’s private equity industry, a new 
tier of countries seems to be emerging: Colombia, Peru, 
Chile and Argentina. These economies are demonstrating 
a strong commitment to improve their regulatory 
framework and foster a positive environment for the PE 
industry. 

Financing	for	small	and	medium-sized	
businesses	continues	to	be	scarce	

in	emerging	markets,	including	latin	
america.

As a result, funds raised in those countries are 
increasing, gaining more credibility with the support of 
local pension funds. A very low level of competition also 
makes these markets attractive.

Central America, despite its fragmented market, also 
has been very dynamic in building a PE industry in the 
last couple years and offers strong potential. 

Q: Which industries do you find most attractive in Latin 
America?
LAURenCIn: As a development institution, Proparco 
supports projects not only for their economic impact, 
but social and environmental impact as well. The areas 
we’re looking at are energy efficiency, agribusiness, 
microfinance, health and education. We believe that 
demand for capital in those sectors is significant and could 
result in numerous transactions with strong returns. 
 
Q: Do you like to invest in businesses of specific size?
LAURenCIn: Financing for small and medium-sized 
businesses continues to be scarce in emerging markets, 

Dan Weil reports for Venture Equity Latin America, also 
published by WorldTrade Executive, a part of Thomson 
Reuters.
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including Latin America. Local banks are focused on 
serving only their largest clients, and only the largest 
companies will be able to tap equity or debt capital 
markets in the near future.

So a large number of small and medium-size 
enterprises in Latin America will need to raise funding 
from alternative sources to finance capital expenditure, 
refinance existing indebtedness, fund acquisitions and 
support organic growth. 

In addition, the SME segment of the economy 
accounts for the largest part of employment and GDP in 
those countries, which is crucial for our developmental 
approach. 

Q: What kind of opportunities do you see for private 
equity in Latin America going forward?
LAURenCIn: Many companies are possible targets for 
private equity investors. Buy-out opportunities are first in 
line. For example, many companies are owned by family 
members who were historically opposed to selling equity 
in their company but are confronted with capital needs 
to carry on the business. 

A private equity fund could help structure a gradual 
withdrawal of the existing shareholders. Other transactions 
could consolidate sectors such as infrastructure that are 
dominated by numerous and fragmented actors. 

Q: What are the biggest problems you see in Latin America 
when it comes to private equity?
LAURenCIn: Although the continent has demonstrated a 
good resilience to the global financing crisis, the two major 
problems that are likely to be critical will be fundraising 
and access to capital markets and debt financing.

Proparco’s	strategy	is	to	support	latin	
american	private	equity	both	through	
investing	in	funds	and	by	providing	

equity	to	companies.	its	contribution	to	
latin	america	should	total	$50	million	in	
2010	and	is	expected	to	grow	gradually	

in	the	coming	years.	

A certain number of foreign financial institutions and 
investors have indeed ceased to invest or significantly 
reduced their asset allocation to emerging markets. As a 
result, many fund sponsors that raised funds in the 1990s 
haven’t been able to raise follow-on funds.

Some investors have exited the market due to the low 
returns generated by many funds of the 1996-1998 vintage 
and the difficulties they experienced trying to monetize 
their investments. Fundraising is thus one of the biggest 
challenges for general partners. 

In addition, access to capital markets remains scarce 
due to risk aversion in worldwide capital markets. And 
domestic banks continue to focus on only the largest 
credits in their markets. 

Q: Do you think you will increase your commitment to 
Latin American private equity in the future?
LAURenCIn: Proparco’s strategy is to support Latin 
American private equity both through investing in funds 
and by providing equity to companies. Its contribution 
to Latin America should total $50 million in 2010 and is 
expected to grow gradually in the coming years. 

Q: What have you learned from investments that haven’t 
worked out well?
LAURenCIn: In our 30 years of emerging market private 
equity investing, an inadequate alignment of interests 
with management and an inaccurate assessment of market 
potential appear to be the most common errors. o

Invitation to Publish
Since 1991, WorldTrade Executive, has 

published periodicals and special reports 
concerning the mechanics of interna-
tional law and finance. See http://www.
wtexecutive.com. If you have authored a 
special report of interest to multination-
als, or compiled data we want to hear 
from you.

By publishing with WorldTrade Ex-
ecutive, a part of Thomson Reuters, you 
establish your firm as a thought leader in 
a particular practice area. We can show-
case your work to the many corporate 
leaders and their advisers who turn to 
us for insights into complex international 
business problems. To discuss your proj-
ect, contact Gary Brown, 978-287-0301 or 
Gary.Brown@Thomsonreuters.com.
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Latin American M&A Round-up for H1 2010

By mergermarket

Strongest ever H1 for Latin America; 
Increased Global M&A Market Share 

• H1 2010 booked a new record of Latin American 
M&A deal value, totalling US$ 89.6bn, becoming the 
strongest ever half year performance on mergermarket 
record. 

• The total H1 value is almost 3 times greater than H1 
2009. The largest deal in the region was the acquisition 
of Carso Global Telecom, the Mexican telecom group, 
by its domestic peer, America Movil, for US$28bn. 

• H1 2010 also saw an increase in Latin America’s 
market share of global M&A. The region saw 9.6% 
of global M&A deal value in H1 2010, compared 
to just 3.8% for the full year 2009. This was largely 
influenced by Carso Global/America Movil deal. 
However, excluding this deal from the H1 2010 data 

would still see Latin America’s market share reach 
6.6% of global deal value, the largest market share 
on mergermarket record. 

Cross Border Activity Reached 
Record High in H1 2010 

• Inbound M&A activity in Latin America reached 
US$29.4bn in H1 2010, the strongest half year period 
on record. The total value represents a 5x increase 
from H1 2009 figures. 

• European investments dominated both deal value and 
volume. The most active European investor in Latin 
America was the Netherlands, contributing 26% to 
inbound total value, followed by the UK with 13% 
of total number of deals.

• Outbound activity reached US$10.2bn in H1 2010, the 

Mergermarket is an independent mergers and acquisitions in-
telligence service, specializing in forward-looking origination 
intelligence integrated with a comprehensive deals database. 
With offices in London, New York and Hong Kong, merger-
market is used by the world’s leading investment banks, law 
firms, private equity firms and corporations to originate M&A 
deals. www.mergermarket.com

Latin American M&A Activity - Quarterly
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highest H1 period on record and the second highest 
half year period after H2 2006.

• Foreign targets for H1 2010 were predominantly 
located in the US and Portugal, making up 63% and 
45% of total value and volume respectively. 

M&A Round-up, Continued on page 6
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Diverse Sector Performances Across 
M&A Activity in Latin America 

• The Telecoms industry was the most active sector in 
H1 2010, with a 41% share of total value.  

• Foreign investors buying into the region were mainly 
interested in the Consumer sector, which stood at 32% 
of total value in H1 2010, followed closely by Energy, 
Mining & Utilities at 31%. The latter had a 51% share 
of total value in H1 2009. 

• Latin American acquirers looking abroad moved their 
focus from the Consumer sector in H1 2009 (which 
then made up 72% of total value), to Construction; 
Energy, Mining & Utilities; and Industrials & 
Chemicals in H1 2010, each representing 31%, 25%, 
and 24% of total value respectively. 

Brazil Follows the Region’s Trend; Strongest 
H1 for Inbound M&A Activity Since 2004 

• Brazilian M&A in H1 2010 stood at US$30.9bn, a 44% 
increase in total deal value from the same period last 
year. 

• Inbound activity of foreign firms buying Brazilian 
based firms in H1 2010 was the strongest since H1 
2004, with a total value of US$11.4bn. 

Latin American Consolisated Inbound M&A Activity Geography Breakdown H1 2010 - 
Value 

North America
14.2%

Europe
60.6%

Asia Pacific
24.6%

• The value of Brazilian acquisitions abroad was US$ 
10.2bn, the second highest half year performance on 
record after H2 2006. 

H1	2010	booked	a	new	record	of	latin	
american	M&a	deal	value,	totalling	

US$	89.6bn,	becoming	the	strongest	
ever	half	year	performance	on	

mergermarket	record.	

Credit Suisse Led the Financial Advisor 
Rankings While Dewey & LeBoeuf was the 

Top Legal Advisor in the Region 
• Credit Suisse and Citigroup advised on the top four 

deals in the region in H1 2010, sending both financial 
advisers to the first and second place respectively on 
the value table. Credit Suisse ranked first by both 
value and volume with a total of 18 deals worth US$ 
54.8bn 

Latin American Consolidated Inbound M&A Activity Geography Breakdown H1 2010 – 
Value
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(Percentage of Global M&A)
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Latin American Consolidated Inbound M&A Activity Geography Breakdown H1 2010 - 
Volume 

North America
34.6%

Europe
46.2% Asia Pacific

14.1%

Rest of the World
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M&A Round-up, Continued on page 8
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• Dewey & LeBoeuf topped the legal advisor table by 
value, advising Credit Suisse on America Movil’s 
acquisitions of Carso Global Telecom and Telmex 
Internacional. Local fi rms Machado Meyer Sendacz 

e Opice and Mattos Filho, Veiga Filho, Marrey Jr 
e Quiroga Advogados were the most active in the 
region with 11 deals each. o

Latin American Overall M&A - Sector Breakdown
CONSOLIDATED H1 2010 H1 2009
Sector Value ($m) mrk share Deal count Value ($m) mrk share Deal count % value
Telecommunications 36,360 40.9% 4 411 1.4% 4 8747%

Industrials & Chemicals 16,952 19.1% 30 4,727 15.8% 34 259%

Energy, Mining & Utilities 11,394 12.8% 38 9,311 31.1% 36 22%

Consumer 10,870 12.2% 27 5,085 17.0% 36 114%

Financial Services 6,270 7.1% 21 6,410 21.4% 23 -2%

Real Estate 1,955 2.2% 2 456 1.5% 7 329%

Agriculture 1,355 1.5% 8 797 2.7% 6 70%

Technology 984 1.1% 7 0 0.0% 3 0%

Transport 797 0.9% 6 358 1.2% 6 123%

Leisure 679 0.8% 10 234 0.8% 5 190%

Pharma, Medical & Biotech 666 0.7% 11 736 2.5% 8 -10%

Business Services 530 0.6% 17 260 0.9% 13 104%

Construction 22 0.0% 2 1,084 3.6% 9 -98%

Media 12 0.0% 3 42 0.1% 2 -71%

Defence 0 0.0% 0 0 0.0% 0 0%

Total 88,846 100% 186 29,911 100% 192 197%

M&A Round-up (from page 7)

VENTURE EQUITY LATIN AMERICAVENTURE EQUITY LATIN AMERICA
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Antitrust Leniency Programs in Latin America

By Barry A. Pupkin and Christopher A. Williams (Squire Sanders)

In the first installment of this two-part series, we 
surveyed antitrust leniency programs in Brazil and 
Mexico. In this installment, we survey the Chilean and 
Colombian leniency programs and briefly discuss antitrust 
leniency in El Salvador and Peru. Other Latin American 
jurisdictions have also explored (e.g., Venezuela) or are 
currently exploring (e.g., Argentina) the idea of using 
leniency as a tool for the detection and prosecution of 
cartels. Given the rise of leniency programs in Latin 
America and the international aspects of many cartel 
enforcement efforts, it is important to understand the 
differences and similarities between leniency programs 
in various countries. 

Chile
In 2009, Chile adopted new measures to aid in the 

detection, investigation, and prosecution of cartels.1 These 
measures, which became effective on October 12, 2009, 
include inter alia increased corporate fines, the authority 
to conduct dawn raids, and a leniency program. In 
developing its leniency program, Chile carefully analyzed 
leniency programs in other jurisdictions. As indicated in 
the chart below, the approach adopted by Chile is similar 
to Mexico, except that in Chile leniency is not available 
to cartel ring-leaders. Unlike the other jurisdictions 
discussed in this article, Chile promulgated guidelines 
for its leniency program by the time the program became 
effective. 

Enforcement Regime and Leniency Program
Decree Law No. 211 (D.L. 211) is the main competition 

law in Chile, which established Chile’s two main antitrust 
authorities, the National Economic Prosecutor (FNE) 

and the Tribunal for the Defense of Free Competition 
(Tribunal). The FNE is responsible for investigating and 
prosecuting violations of the competition law. Cartels are 
prohibited under Article 3(a) of D.L. 211. 

Barry A. Pupkin (bpupkin@ssd.com), Partner, leads the 
Antitrust, Competition & International Trade Practice Group 
for Squire Sanders, in the Washington, DC office. Mr. Pupkin 
practices globally before competition enforcement authorities, 
including the Antitrust Division of the Department of Justice, 
the Federal Trade Commission, and the European Com-
mission. His work includes representing clients in domestic 
and international business combinations including mergers, 
acquisitions, joint ventures and strategic alliances as well 
as representing multinational clients in international cartel 
investigations. Christopher A. Williams (ChWilliams@ssd.
com), Associate in the Washington, DC office, is a member of 
the firm’s antitrust, competition, trade and regulatory practice, 
including antitrust and international trade matters involving 
Latin America. Squire Sanders is an international law firm 
with offices in 32 cities and 15 countries.

given	the	rise	of	leniency	programs	
in	latin	america	and	the	international	
aspects	of	many	cartel	enforcement	
efforts,	it	is	important	to	understand	

the	differences	and	similarities	between	
leniency	programs	in	various	countries.	

The Chilean leniency program provides full immunity 
from administrative fines for the first applicant to meet 
the program’s requirements.2 Subsequent applicants may 
qualify for a reduction in fines of up to fifty percent of 
the highest fine requested by the FNE for the Tribunal 
to impose on a member of the cartel that did not receive 
benefits under the leniency program. In determining 
the amount of the reduction, the FNE will consider the 
amount of time between the subsequent application 
and the first application, the quality of the information 
provided, and the information’s contribution to other 
cartel investigations (new or ongoing). 

Cartel members seeking to avail themselves of 
the benefits of the leniency program must satisfy the 
following requirements:

• The applicant must provide “specific, truthful, and 
verifiable” information that amounts to an “effective 
contribution” to the FNE in its efforts to establish 
the elements necessary to bring a claim before the 
Tribunal; 

• The applicant must not disclose its leniency 
application until after the FNE has submitted a claim 
to the Tribunal;

• The applicant must cease participation in the illegal 
conduct immediately after it has submitted its 
application for leniency; and

• The applicant must not be the organizer of the cartel 
that coerced the other members to participate.

The first applicant to meet these requirements receives 
full immunity. Subsequent applicants who meet the above 
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requirements and provide additional information to 
that already provided by the first or any other previous 
applicants will receive a reduction in fines. In Chile, 
leniency (full or partial) remains available to the applicant 
even after the FNE has launched an investigation. 
Leniency, however, is not available after the FNE has filed 
a claim before the Tribunal.

The leniency program is available to legal entities as 
well as individuals. Where the applicant is a legal entity, 
immunity extends to the officers, employees, and advisors 
of the company. As in Brazil and Mexico, an individual’s 
leniency application does not extend to its employer or 
principal.

Procedure 
An individual or entity seeking to avail itself of the 

leniency program must file an electronic application on 
the FNE’s website. The application requires the applicant 
to provide the following information: certain personal or 
corporate identifier information, the personal identifier 
information of its legal representative(s), and, if an entity, 
the personal identifier information of its executives; 
general description of the collusive behavior; the affected 
product and geographic markets; and the duration 
of the cartel. The applicant will receive an electronic 
confirmation with the date and time the application was 
submitted. 

Within three business days, the FNE will notify the 
applicant of its position with respect to other applicants 
(if any). The notification will also summon the applicant 
to attend a meeting (i.e., the planning meeting) at the 
FNE to verify the indentify of the applicant, to discuss 
the requirements of the leniency program, and to develop 
target dates for submitting information about the cartel 
to the FNE. Within ninety days of the notification, the 
applicant must attend another meeting (i.e., the delivery 
meeting) where it presents all information regarding the 
cartel to the FNE. 

The FNE has thirty days to review the information 
provided in the delivery meeting and to determine whether 
the applicant qualifies for leniency under Article 39 bis of 
D.L. 211. If the FNE determines that the applicant has not 
fulfilled the requirements for leniency and there are no 
subsequent applicants, the applicant will have thirty more 
days to resolve the insufficiencies. If the FNE determines 
that the applicant has provided sufficient information and 
satisfies the other requirements of the leniency program, 
the applicant will receive full immunity (if the first) or a 
reduction of fines (as determined by the FNE). 

The FNE has strict confidentiality requirements. In 
the event that an application for leniency is unsuccessful, 
the FNE must return all information provided by that 
applicant and may not use this information in current or 
future investigations.

Colombia
Like Chile, Colombia passed competition legislation 

in 2009 that increased penalties for cartel violations 
and authorized leniency as a tool for detecting and 
investigating cartels.3 The law also consolidated 
enforcement of Colombia’s competition law under one 
regulatory authority, the Superintendency of Industry 
and Commerce (SIC), which will be responsible for 
administering the leniency program. The SIC released for 
public comment draft regulations detailing the practice 
and procedure for the leniency program. Comments were 
due by January 13, 2010 and are currently under review. 

like	Chile,	Colombia	passed	competition	
legislation	in	2009	that	increased	
penalties	for	cartel	violations	and	
authorized	leniency	as	a	tool	for	

investigating	cartels.

Leniency Program: Legal Requirements and 
Proposed Regulation

Article 14 of Law No. 1340 provides the SIC with the 
authority to grant full or partial leniency to companies and 
individuals that report cartel conduct to the SIC and/or 
cooperate with the investigation of the cartel as long as 
they are not the ring leaders of the cartel. The law provides 
some general factors that the SIC must consider when 
granting leniency, such as the timing of the application 
and cooperation; the provision of information and 
evidence demonstrating the existence, manner, duration, 
and effects of the cartel; and the identification of the other 
cartel members, their level of participation, and profit 
from the illegal conduct. 

Although leniency has been sought under the new 
law, it provides no guidance on matters such as the 
requirements for full leniency or the degree of partial 
leniency that the SIC will provide, let alone other specifics 
of the leniency program. Also, because of the absence of 
binding regulations or formal guidelines, the leniency 
program’s effectiveness as a tool to detect and prosecute 
cartels in Colombia has been diminished. 

There are, however, proposed leniency regulations 
that provide some insight into how the SIC is applying 
and will apply leniency to companies and individuals 
reporting cartel behavior. For example, under Article 4 of 
the draft regulations, applicants must meet the following 
requirements to qualify for full or partial leniency: 

• Cooperate with the SIC (i.e., the applicant must 
provide information and evidence on the cartel in its 
possession, respond to SIC requests for clarification 
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regarding the information provided, facilitate 
interviews with directors, executives, and other 
employees (if the applicant is a company), and refrain 
from destroying or altering evidence regarding the 
cartel);

• Not be the “instigator” or “promoter” of the cartel; 
and

• Cease participation in the cartel.

In order to qualify for a complete exemption in 
fines, the individual or company must satisfy the Article 
4 requirements and be the first applicant to do the 
following:

• Acknowledge its participation in the cartel;
• Provide the following information about the cartel 

to the SIC: objectives, activities, performance, name 
of all participants, degree of participation, address, 
product or service markets affected, geographic 
markets affected, and duration of the cartel;

• Agree to provide evidence supporting the 
aforementioned information.

Full leniency, however, is not available if the SIC has 
already initiated an investigation into the cartel.4 If it 
has, then the first applicant can only qualify for partial 
leniency.

Subsequent applicants may also qualify for partial 
leniency by meeting the requirements of Article 4, 
acknowledging its participation in the cartel, and 
providing new evidence that “adds significant value” to 
the investigation (i.e., increases the capacity of the SIC to 
prove the existence of the cartel).5 The first applicant for 
partial leniency to meet these requirements will receive 
a thirty to fifty percent reduction in fines. The second 
applicant for partial leniency will receive a twenty to 
thirty percent reduction. All subsequent applicants will 
receive a reduction up to twenty percent. Moreover, any 
evidence that an applicant for partial leniency provides 
that is not known by the SIC will not be considered when 
determining the amount of the fine to be imposed on that 
applicant. 

COMPARISON OF LENIENCY PROGRAMS

Elements Brazil Mexico Chile Colombia

Leniency Available to Ring

Leaders
No Yes No No (by law)

Full Leniency Available After

Initiation of Investigation
No Yes Yes

No (proposed

regulation)

Partial Leniency for

Subsequent Applicants
No Yes Yes

Yes (proposed

regulation)

Criminal Penalties Yes No No
Certain Related

Conduct

The draft regulations also contain an interesting 
procedural requirement. In the event the SIC notifies an 
applicant for full leniency that it does not qualify for a 
complete exemption from fines, the applicant must either 
formally withdraw its application or apply for partial 
leniency within ten days of the SIC’s notification. If it does 
not, the SIC will consider the applicant to have irrevocably 
authorized the SIC to incorporate such information into 
its investigation. If this provisions remains in the final 
regulations, applicants must be careful to meet this 
deadline or risk disclosure of its information about the 
cartel without the benefits of leniency.

Summary Comparison of Leniency Programs

The	competition	laws	of	Peru	and	el	
Salvador	contain	provisions	for	leniency	

programs.	The	argentine	antitrust	
authority	also	wants	to	implement	
a	leniency	program	to	assist	in	the	

detection	and	prosecution	of	cartels.

Other Jurisdictions
The competition laws of Peru and El Salvador contain 

provisions for leniency programs. In Peru, the National 
Institute for the Defense of Competition and the Protection 
of Intellectual Property (INDECOPI) may provide full 
leniency to the first applicant that provides notification of 
and evidence on the cartel.6 Subsequent applicants may 
also receive partial immunity from administrative fines 
under the Peruvian law.7 The Salvadorian law, on the other 
hand, only offers leniency to the first applicant.8 

The Argentine antitrust authority also wants to 
implement a leniency program to assist in the detection 
and prosecution of cartels. In November of 2009, the 
National Commission for the Defense of Competition 
(CNDC) issued a draft of a bill to amend the competition 
law to provide it with the authority to administer a 
leniency program. The proposed bill would provide 
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leniency to the first qualified applicant and a reduction in 
fines, ranging from twenty to fifty percent, for subsequent 
applicants.

Closing Comments
In the event your company or client is involved in a 

cartel affecting more than one jurisdiction, it is necessary 
to understand the requirements and procedures of the 
applicable leniency programs (if any) and to develop 
a coordination plan in order to minimize liability for 
participation in cartel activity. Due to the varying and 
sometimes conflicting requirements and procedures 
of leniency programs, an action or non-action in one 
jurisdiction could have an adverse impact in another 
jurisdiction. For example, a company that immediately 
ceases its participation in a cartel after submitting its 
application to the FNE, as required under the Chilean 
program, may no longer be eligible for benefits under the 
Mexican leniency program, which requires the applicant 
to cease participation only after the competition authority 
has determined that the termination of the applicant’s 
participation will not threaten its investigation. Proper 
coordination of filings and consultation with the Chilean 
and Mexican antitrust authorities prior to filing prevents 
potential conflicts like this from occurring.

When developing a plan for multi-jurisdictional 
coordination counsel should consider the following 
items:

• Identify the jurisdictions where your company or 
client could be held liable for its conduct;

• Identify the types of violations (e.g., administrative, 
criminal, and/or civil) and for each type the minimum 
and maximum penalties per violation;

Due	to	the	varying	and	sometimes	
conflicting requirements and procedures 
of	leniency	programs,	an	action	or	non-
action	in	one	jurisdiction	could	have	an	
adverse	impact	in	another	jurisdiction.

• Determine whether your company or client is eligible 
for leniency (e.g., some jurisdictions do not provide 
leniency to cartel ring leaders);

• Identify the jurisdictions where full or partial leniency 
is available after the antitrust authority has initiated 
an investigation;

• Identify which jurisdictions have marker systems;
• Determine whether your company or client has 

enough information to meet the leniency program’s 
evidentiary requirements and whether such 
information can be obtained within the jurisdiction’s 
required timeline;

• Understand the requirements for obtaining leniency 
in each jurisdiction and the procedures required; 

• Identify the jurisdictions that provide leniency to 
subsequent applicants and, if any, the degree of fine 
reductions provided; and

• Prioritize leniency applications based on the responses 
to the inquiries above.

Although not exhaustive, the list above will assist 
counsel in developing a plan for multi-jurisdictional 
coordination of leniency applications. As in any multi-
jurisdictional matter, lead counsel should also identify 
local counsel to assist with the preparation and submission 
of leniency applications. o

1. See Law No. 20,361 (July 13, 2009).
2. Presently, there are no criminal penalties for cartel violations 
in Chile. The Chilean Congress, however, is considering whether 
to reinstate criminal penalties for cartels (which were abolished 
in 2003).
3. See Law No. 1340, Art. 14 (July 24, 2009).
4. See Draft Regulations for Article 14 of Law 1340, Art. 5.2.
5. See id. at Art. 11.
6. See Legislative Decree No. 1034, Art. 26.3.
7. See id.
8. See Competition Law, Art. 39.
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Anti-Suit Injunction: An Important Self-Protection Tool for 
U.S. Companies Doing Business in Latin America

By Michael Diaz, Jr. (Diaz Reus & Targ, LLP)

Latin America, long considered the backyard of the 
United States, is one of the most important markets for 
U.S. manufacturers and distributors. But as they strive to 
achieve their business goals, U.S. companies need to be 
aware of the potential risk factors and legal dangers in 
dealing with their Latin American partners. While these 
relationships are often amicable and quite profitable, they 
can also sour very quickly. Economic downturns, changes 
in upper management and unstable political regimes, to 
name just a few factors, can transform a once friendly 
business relationship into a rancorous legal dispute.

Consider the following all-too-typical scenario. A 
U.S. supplier enters into a written distribution agreement 
with a company in South America to distribute its office 
products. The parties are both sophisticated and have 
enjoyed a decades-long relationship. In their most recent 
agreement, the parties include a forum selection clause, 
which provides, in no uncertain terms, that any disputes 
between them would be brought exclusively in a state or 
federal court situated within the State of Florida. Shortly 
after signing the agreement, a dispute arises. The South 
American distributor has failed to make timely payments 
for several shipments of goods it received from the U.S. 
supplier and is in significant arrears. Unable to collect 
payment, or reach a mutually acceptable accommodation, 
the U.S. supplier is forced to terminate its agreement 
with the foreign distributor. Almost immediately, the 
foreign distributor sues its former U.S. supplier in its 
home country. In its lawsuit, the foreign distributor claims 
millions of dollars in damages under a law designed to 
protect distributors from foreign suppliers like the U.S. 
company at issue here. Unfortunately, the U.S. supplier 
cannot ignore the foreign lawsuit. An adverse judgment 
may carry significant consequences, including a large 
damages award, injury to its reputation, and loss of 
market share. At the same time, the foreign lawsuit is in 
clear violation of the parties’ forum selection clause, which 
designated Florida as the location for all lawsuits. What 
can the U.S. supplier do?

Michael Diaz, Jr. (MDiaz@diazreus.com) is Managing Part-
ner with Diaz Reus & Targ, LLP. Based in Miami, Mr. Diaz 
focuses on international trade and business transactions, 
complex commercial, civil, and criminal litigation and arbi-
tration matters. The firm operates offices in Miami, Florida, 
Shanghai, China, Frankfurt, Germany, Mexico City, Mexico, 
and Caracas, Venezuela - as well as affiliate offices in Bogo-
ta, Colombia, and Sao Paulo, Brazil. www.diazreus.com

In this case, the U.S. supplier prudently included 
a forum selection clause in its contract with the South 
American distributor. By predetermining where any 
dispute will be resolved, parties on both sides of the 
agreement gained a measure of predictability and 
comfort. Indeed, courts in the United States recognized 
the businesses’ ability to eliminate the uncertainties of 
litigation by “agreeing in advance on a forum acceptable to 
both parties [as] an indispensable element in international 
trade, commerce, and contracting.”1 As the U.S. Supreme 
Court has explained: 

Anti-Suit Injunction, Continued on page 14

What	if	a	foreign	party	simply	thumbs	its	
nose	at	the	forum	selection	clause	and	
initiates	litigation	in	a	forum	not	agreed	

upon	by	the	parties?

[A choice-of-forum] provision obviates the danger that 
a dispute under the agreement might be submitted to 
a forum hostile to the interests of one of the parties or 
unfamiliar with the problem area involved. A parochial 
refusal by the courts of one country to enforce an 
international . . . agreement would not only frustrate 
these purposes, but would invite unseemly and 
mutually destructive jockeying by the parties to secure 
tactical litigation advantages. . . . [This would] damage 
the fabric of international commerce and trade, and 
imperil the willingness and ability of businessmen to 
enter into international commercial agreements.2

 However, what if a foreign party simply thumbs its 
nose at the forum selection clause and initiates litigation 
in a forum not agreed upon by the parties? In fact, 
disgruntled parties frequently ignore forum selection 
clauses and run to their national courts seeking protection 
under protectionist statutes in their home countries 
when disputes arise under contracts with foreign parties. 
Fortunately, an anti-suit injunction provides a powerful 
tool for U.S. businesses faced with a foreign party 
choosing to ignore a forum selection clause. 
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The Origin and Development of 
Anti-Suit Injunction

Simply stated, anti-suit injunctions are used by courts 
to stop a party from commencing or continuing a lawsuit 
in a foreign forum. They do not target the foreign forum, 
but rather the party seeking to litigate in that forum.

Anti-suit injunctions are a creature of English law. 
They were first used by common law courts to curtail the 
expansive jurisdictional assertions of ecclesiastical courts.3 
By the 13th century, common law courts were criticized 
as being too rigid, technical, and overly formal. During 
this period, the Court of Chancery emerged to provide the 
equitable relief that common law courts were unwilling 
to dispense. Eventually, anti-suit injunctions were used 
to halt or prevent the commencement of proceedings in 
common law courts. Not surprisingly, the common law 
courts viewed this as a direct attack on their authority 
and legitimacy, resulting in a deep animosity between 
the dueling court systems. It was not until Chancellor 
Thomas More’s tenure, from 1529 to 1532, that the Court 
of Chancery made a conscious effort to limit the use of 
anti-suit injunctions by creating requirements for their 
issuance. 

By the time of the American Revolution, anti-suit 
injunctions were viewed with circumspection. In order to 
prevent conflict between state and federal courts, Congress 
enacted the Anti-Injunction Act4 in 1793. Congress revised 
the Act in 1874 to specifically limit the power of federal 
courts to enjoin state court proceedings.5 In 1948, Congress 
again amended the statute to its present form, which 
provides that a federal court cannot enjoin state court 
proceedings unless (1) expressly authorized by an Act of 
Congress, (2) where necessary to aid its jurisdiction, or (3) 
in order to protect or effectuate its judgments.6

While the Anti-Injunction Act defines the circumstances 
under which a federal court may enjoin state court 
proceedings, no similar statutory provision exists with 
respect to international anti-suit injunctions. Thus, the 
various federal Circuit Courts of Appeal have been left 
to their own devices when determining when an anti-suit 
injunction should issue to enjoin foreign proceedings. 
Unfortunately, the courts are not of one mind with respect 
to the factors that must be considered in enjoining foreign 
proceedings. The debate centers on the notion of comity,7 
and, more particularly, how much respect should be given 
to a foreign court, which presumably is as competent as a 
U.S. court to adjudicate contractual disputes.

The Circuit Split
There is a clear division among U.S. courts as to the 

proper standard to be applied in deciding whether to issue 
an anti-suit injunction in the absence of a forum selection 
clause. Critically, the issue is not the power of the federal 

courts to grant such injunction. As the Eighth Circuit of 
the U.S. Court of Appeals noted on Goss Int’l Corp. v. Man 
Roland Druckmaschinen A.G.,8 all of the circuits having 
passed on the question agreed that federal courts had the 
power to enjoin parties subject to their jurisdiction from 
prosecuting foreign suits. The point of contention is rather 
along what lines this relief is appropriate. Regardless of 
the approach, as a threshold matter, a party must initially 
demonstrate that (1) the same parties are involved in both 
the U.S. and foreign proceedings, and (2) the U.S. action 
will be dispositive of the foreign action to be enjoined.9

Assuming the threshold requirements are satisfied, 
federal courts generally follow one of the two approaches 
in determining whether issuance of an anti-suit injunction 
is appropriate: the permissive approach, and the restrictive 
approach. 

 
The Permissive Approach 

The Fifth, Seventh, and Ninth Circuits of the U.S. 
Court of Appeal have adopted the permissive approach 
to granting anti-suit injunction. Under this approach, a 
court will issue an injunction if it determines that the 
foreign litigation: (1) would frustrate a policy of the 
enjoining court, (2) would be vexatious or oppressive, (3) 
would threaten the issuing court’s in rem or quasi in rem 
jurisdiction, or (4) would prejudice any other equitable 
considerations.10

 
The Restrictive Approach 

The majority of courts, including the First, Second, 
Third, Sixth, Eighth, and D.C. Circuit Courts of Appeal, 
have adopted the “restrictive approach.11 These courts 
believe that respect for comity requires that anti-suit 
injunctions be used sparingly and only in the rarest of 
cases. As a result, they generally allow the litigation to 
proceed on a parallel basis in two forums until a judgment 
in one court can be pleaded as res judicata in the other 
court, and will issue anti-suit injunction only when 
the foreign action threatens the jurisdiction of the U.S. 
court or when the U.S. interests significantly outweigh 
considerations of international comity.12 

Judge Posner of the Seventh Circuit has summarized 
the differences between these two approaches as 
follows:

The strict cases presume a threat to international 
comity whenever an injunction is sought against 
litigating in a foreign court. The lax cases want to 
see some empirical flesh on the theoretical skeleton. 
They do not deny that comity could be impaired by 
such an injunction but they demand evidence . . . that 
comity is likely to be impaired in this case. When every 
practical consideration supports the injunction, it is 
reasonable to ask the opponent for some indication 
that the issuance of an injunction really would throw 
a monkey wrench, however small, into the foreign 
relations of the United States.13

Anti-Suit Injunction (from page 13)
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Forum Selection Clause – A Special Case
There appears to be one area in which the courts 

– regardless of their preference for the permissive or 
restrictive approach – appear to agree. Virtually every 
court to consider a request for an anti-suit injunction to 
enforce a forum selection clause has granted it.14 

For example, in E. & J. Gallo Winery v. Andina 
Licores, S.A., Gallo,15 the U.S. supplier, entered into a 
written distribution agreement with Andina, a company 
in Ecuador. The distribution agreement contained a forum 
selection clause designating California as the forum 
for litigating all disputes.16 Despite this clause, Andina 
sued Gallo in Ecuador, claiming $75 million in damages 
pursuant to a statute intended to protect Ecuadorians that 
acted as agents, distributors, or representatives of foreign 
companies.17 When it learned of Andina’s foreign lawsuit, 
Gallo commenced an action in California consistent with 
the forum selection clause in the parties’ agreement.18 
Gallo further sought a preliminary injunction “because of 
Andina’s potentially prejudicial, vexatious and oppressive 
proceedings in Ecuador.”19 Citing concerns over the 
impact of such an injunction upon comity, the district 
court refused to enjoin Andina’s foreign lawsuit.20

On appeal, the Ninth Circuit reversed, holding that 
the foreign litigation would frustrate a policy of the United 
States by rendering the parties’ forum selection clause “a 
nullity.”21 While acknowledging that competing notions 
of comity might caution against the entry of an anti-
suit injunction, the Ninth Circuit ultimately found that 
enforcing the forum selection clause would not offend 
the foreign forum: 

In a situation like this one, where private parties 
have previously agreed to litigate their disputes in a 
certain forum, one party’s filing first in a different forum 
would not implicate comity at all. No public international 
issue is raised in this case. There is no indication that 
the government of Ecuador is involved in the litigation. 
Andina is a private party in a contractual dispute with 
Gallo, another private party. The case before us deals with 
enforcing a contract and giving effect to substantive rights. 
This in no way breaches norms of comity.22 

 Ultimately, the Ninth Circuit found that an anti-
suit injunction would be appropriate regardless of how 
much deference a court paid to the notion of comity.23 In 
reaching that conclusion, the Ninth Circuit, a proponent 
of the permissive test, cited to the D.C. Circuit’s decision 
in Laker Airways Ltd. v. Sabena, Belgian World Airlines24 
– the standard bearer for the restrictive approach – for the 
proposition that “when the action of a litigant in another 
forum threatens to paralyze the jurisdiction of the court, 
the court may consider the effectiveness and propriety 
of issuing an [anti-suit] injunction.”25 While proponents 
of the permissive and conservative approaches certainly 
differ on the degree to which respect for comity limits 
a court’s ability to grant an anti-suit injunction, both 
sides agree that the existence of a forum selection clause 
presents a special circumstance which overwhelmingly 

favors action by U.S. courts to protect the contractually 
agreed to forum and its corresponding jurisdiction. 

The only recent decision not to uphold a anti-suit 
injunction enforcing a forum-selection clause was issued 
by the Eleventh Circuit in Canon Latin America Inc. v. 
Lantech (C.R.) S.A.26 The Canon Latin America court never 
reached the question of whether to apply the permissive 
or restrictive approach – an issue of first impression in 
that circuit that remains unanswered. Instead, the court 
dispatched Canon Latin America’s anti-suit injunction 
on the ground that the claims alleged in the foreign 
proceedings were not the same at those pending in the 
Florida federal court.27

Virtually	every	court	to	consider	a	
request	for	an	anti-suit	injunction	to	
enforce	a	forum	selection	clause	has	

granted	it.

Arbitration clauses, which are a type of forum 
selection clause, have enjoyed similar protection. U.S. 
courts have routinely protected parties’ contractual forum 
agreements in the arbitration context and have enjoined 
foreign proceedings that violated the parties’ agreed-to 
arbitration clauses.28

Conclusion
So how to avoid the risk of being required to litigate in 

South America for doing business with South Americans? 
The best practice is to assure that there are clear, mandatory 
forum selection clauses in contractual documents. Where 
parties to an international contract have agreed in advance 
to litigate or otherwise resolve their disputes in a specified 
location – be it in the United States or abroad – the 
courts have a duty to honor and enforce that agreement. 
Indeed, the enforcement of forum selection clauses is so 
important that courts – whether applying the restrictive 
or permissive approach – routinely issue and approve of 
anti-suit injunctions to vindicate such clauses, particularly 
in international contracts. o

1 M/S Bremen v. Zapata Offshore Co., 407 U.S. 1, 13-14 (1972).
2 Scherk v. Alberto-Culver Co., 417 U.S. 506, 516-17 (1974).
3 For a general overview regarding the origins of anti-suit 
injunctions, see Eric Robinson, Comity Be Damned: The Use of 
Antisuit Injunctions Against the Courts of a Foreign Nation, 147 
U. PA. L. REV. 409 (1998).
4 The statute simply provided that no “writ of injunction [shall] 
be granted to stay proceedings in any court of a state.” Id. at 
417. 
5 Id. at 418. 
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6 See 28 U.S.C. § 2283 (West 2007). 
7 While “comity” does not carry a precise definition, the U.S. 
Supreme Court defined it as “the recognition which one nation 
allows within its territory to the legislative, executive or judicial 
acts of another nation, having due regard both to international 
duty and convenience, and to the rights of its own citizens, or of 
other persons who are under the protection of its laws.” Hilton 
v. Guyot, 159 U.S. 113, 164 (1895).
8 491 F.3d 355, 359 (8th Cir. 2007). 
9 See E. & J. Gallo Winery v. Andina Licores S.A., 446 F.3d 984, 
991 (9th Cir. 2006); Paramedics Electromedicina Comercial, Ltda. 
v. GE Medical Systems Information Technologies, Inc., 369 F.3d 
645, 652 (2d Cir. 2004). 
10 E. & J. Gallo Winery, 446 F.3d at 990; In re Unterweseri, Gmbh, 
428 F.2d 888, 890 (5th Cir. 1970). 
11 See, e.g., Goss Int’l Corp. v. Man Roland Druckmaschinen 
Aktiengesellschaft, 491 F.3d 355, 361 (8th Cir. 2007); Quaak v. 
Klynveld Peat Marwik Goerdeler Bedrijfsrevisoren, 361 F.3d 11, 
18 (1st Cir. 2004); Gau Shan Co., Ltd. v. Bankers Trust Co., 956 
F.2d 1349, 1354 (6th Cir. 1992); China Trade and Dev. Corp. v. 
M.V. Choong Yong, 837 F.2d 33, 36 (2d Cir. 1987); Compagnie 
Des Bauxites De Guinea v. Insurance Co. of N. America, 651 F.2d 

877, 887 (3d Cir. 1981); Laker Airways Ltd. v. Sabena, Belgian 
World Airlines, 731 F.2d 909, 926-27 (D.C. Cir. 1984).
12 Laker Airways Ltd., 731 F.2d at 926-27. 
13 Allandale Mut. Ins. Co. v. Bull Data Systems, Inc., 10 F.3d 
425, 431 (7th Cir. 1993).  
14 See e.g. E. & J. Gallo Winery, 446 F.3d at 984; International 
Equity Inv. Inc. v. Opportunity Equity Partners Ltd., 441 F. Supp. 
2d 552 (S.D.N.Y. 2006); Farrell Lines Inc. v. Columbus CelloPoly 
Corp., 32 F. Supp. 2d 118, 130 (S.D.N.Y. 1997). 
15 446 F.3d at 987. 
16 Id.
17 Id. at 987-88. 
18 Id. at 988. 
19 Id. at 990. 
20 Id. at 988, 995. 
21 Id. at 992. 
22 Id. at 994. 
23 Id. at 995. 
24 731 F.2d 909 (D.C. Cir. 1984). 
25 446 F.3d at 995 (citing Laker Airways, 731 F.2d at 927). 
26 508 F.3d 597 (11th Cir. 2007). 
27 Id.
28 See e.g. Paramedics, 369 F.3d a6 654; Smith/Enron 
Cogeneration L.P. Inc., 198 F.3d 88, 99 (2nd Cir. 1999). 
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Brazil At The Crossroads: Will the October Presidential 
Elections Mean the End of the Lula Era?

By Sergio Sardenberg and Francisco A. Fabiano Mendes

The Broad Picture
The overwhelming victory in the 2002 presidential 

elections, of Luiz Inácio Lula da Silva (known simply as Lula), 
the fiery labor union leader-turned politician, had pundits 
and most people, in Brazil and elsewhere, alarmed at what 
were deemed to be clear prospects of a leftist administration, 
bent on constraining business activity in general, and 
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courts of New York and Washington, DC www.Brazilianlaw-
counsel.com. Francisco A. Fabiano Mendes (Francisco@
fmfp.adv.br), a Brazilian lawyer with offices in Rio de Janeiro 
and registered with the Brazilian Bar, represents a large cli-
entele before the Courts of Rio de Janeiro and other states, 
and before the High Court (STJ) in Brasília, in connection with 
matters of civil, commercial, constitutional and procedural 
law, among others.

adopting a statist course of action.
Contrary to such misgivings, Lula appointed a respected 

conservative economist and national and international 
financier, Henrique Meirelles, as the head of Brazil’s Central 
Bank, and chose Guido Mantega for the position of Treasury 
Minister. Mr. Meirelles, who is the longest serving President 
of the Central Bank, was the candidate with the most votes 
in a 2002 election for Congress in the state of Goiás, but 
did not occupy that position due to his acceptance of the 
nomination for Central Bank President. Mr. Mantega, an 
economist and prominent member of Lula’s Workers Party 
(“Partido dos Trabalhadores”-PT), has turned out to be a 
capable steward of the country’s finances, who adopted an 
orthodox, common-sensical policy.

Shortly after Lula’s inauguration, his administration was 
put to a test by the worldwide financial crisis that buffeted 
the world’s leading economies. To most everyone’s surprise, 
Brazil passed the test with flying colors and came out the 
stronger for it-a booming economy that is the ninth largest 
in the world.
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That performance has heightened the interest of current 
and potential investors in the Brazilian market and generated 
a great deal of curiosity about the country’s socio-economic, 
financial, political and legal framework. 

With regard to Brazilian political events, potential 
investors should be forewarned about attempts in the press 
to divine future trends by establishing comparisons with 
other Latin American countries. 

As the basis for their speculations those articles often 
referred to the extreme-right-wing military coups, and 
resulting human rights abuses that took place, particularly in 
Brazil, Chile and Argentina, during the 60’s and 70’s, but they 
overlooked the fact that such occurrences came in the wake 
of the worldwide Cold War struggle against international 
communism.

By and large, the countries of Latin America have 
followed their individual paths toward the fulfillment of 
their national goals and aspirations, within the framework 
of democratic institutions and in collaboration with one 
another, particularly through regional entities, such as the 
OAS-Organization of American States, and trade and cultural 
organizations, like the Mercosul. 

Whatever the reasons given, such attempts at interpreting 
Brazilian political events on the basis of the experiences of 
other Latin American countries should be carefully avoided 
because they tend to be rooted in the false premise of 
the existence of a great deal of uniformity among those 
nations.

The Coming Presidential Elections
Lula was reelected in October 2006 and will be leaving 

the presidency in January 2011, because under the Brazilian 
constitution the president may be reelected only once.

As such, there is a great deal of speculation, in Brazil and 
abroad, as to the political stand of the opposition candidates 
and their prospects, as well as about the strategy to be 
followed by Lula’s party and its allies.

It seems to be a foregone conclusion that Lula’s forces will 
follow what has become known as the “Dilma Manoever.” 
The allusion is to a formidable lady, who is not only a 
consummate politician, but also a proven administrator (she 
served as Minister of Mines and Energy and as the Chief of 
the Civil Cabinet-a position that roughly corresponds to that 
of the Chief of Staff to the President in the US).

Dilma is said to be Lula’s closest adviser and the two 
seem to think alike on political/administrative issues. The 
idea of someone like Dilma “warming” the presidential chair 
for the next four years seems to have gained strength and, 
as such, the political spotlight is on Dilma.

The main opposition candidate is José Serra, a veteran 
politician affiliated with the PSDB (Brazilian Social 
Democratic Party) a veteran politician who has built a solid 
record as the governor of the key state of São Paulo. Serra, 
who is a reserved individual who lacks Lula’s charisma, has 
been campaigning on a record of job creation and a promise 
of alleviating the tax burden.

Another candidate, Senator Marina Silva, was the 

Environment Minister in Lula’s cabinet, until his reelection. 
A staunch partisan of environmental causes – particularly 
the preservation of the Amazon forest, she attributed 
her resignation to a lack of support for some of her key 
environment policies.

With	regard	to	Brazilian	political	
events,	potential	investors	should	be	

forewarned	about	attempts	in	the	press	
to	divine	future	trends	by	establishing	

comparisons	with	other	latin	american	
countries.	

Socio-Economic Developments
From its inception, the Lula Administration - taking a 

leaf from FDR’s book-combined social assistance initiatives 
and macro – economic ones, just as Roosevelt launched 
large-scale industrial projects – such as the TVA – as well 
as programs designed to counter the devastating effects of 
the Great Depression. Lula’s approach may be summarized 
as follows:

a) The creation of social assistance programs, aimed at 
lifting millions of persons from extreme poverty-such 
as the hugely successful “Bolsa Família” (Family School 
Aid). A clear evidence of their effectiveness is the fact that 
50 % of the Brazilian population (of about 193 million) 
belong to the middle class. An even more significant 
outcome of that program has been the reversal of the 
centuries-old exodus of impoverished Northeastern 
farmers and farm hands to the industrial centers of the 
South;

b) Large-scale industrial projects, particularly in connection 
with petroleum, ethanol, hydric energy, steelmaking and 
shipbuilding-to name a few.

The migration of Northeasterners (“Nordestinos”) has 
long been considered a huge and insoluble socio-economic 
problem. Successive state and federal administrations have 
tried to deal with the problem and failed.

The Northeastern region is roughly divided into two 
main geographic and climatic areas: a fertile, coastal region of 
pleasant climate wherein are located the main urban centers 
of the region, Fortaleza and Recife, and the backlands (known 
as “Sertão”), a vast semi-arid area, which is mostly cattle 
raising country, dotted with small farms. The Sertão is the 
area where soil erosion, periodic devastating droughts, and 
the oppressive behavior of large landholders, left countless 
families with no other alternative but to migrate to the South 
(often referred to by the Nordestinos as the “Sul Maravilha” 
– the “Marvelous South”), in search of a decent existence 
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for themselves and their usually large families. One of the 
worst such disasters was the 1877-1879 drought, which was 
an unmitigated disaster adversely affected the lives of 10 
million people. No one knows for certain how many died. 
Estimates range from 250,000 to well over a million. 

And so they have come, escaping the drought, huddled 
like cattle in trucks bound for São Paulo, Rio de Janeiro and 
other large, Southern urban centers – only to find, in most 
cases, that their lack of proper schooling and technical skills 
marginalized them and condemned them to live in shanties 
in filthy slums and often preyed upon by criminals.

As it has been widely reported, Lula was a member 
of one of those “Nordestino” families that migrated to São 
Paulo when he was a toddler. It says a great deal about the 
man and the country that he was able to rise above such 
harsh circumstances and, many years later, as the president 
of Brazil, to guide the country to prosperity and take the 
first significant steps to reverse the centuries-old Nordestino 
migration.

The return of the Nordestinos was, in turn, basically an 
upshot of the aforementioned “Bolsa Família” an ingenious 
program (which has led to similar initiatives in other 
countries, including in New York), whereby the government 
provides a modest monthly stipend to very poor farm 
families living in remote areas of the country, provided 
they keep their children in school and take them to a doctor 
and a dentist a number of times a year, compliance with the 
program’s requirements being strictly enforced.

Not only has the program made regular consumers out 
of wretched farm hands, it gave a boost to merchants in small, 
isolated hamlets and, in the process, increased tax revenues 
at the town, state and federal levels

The introduction of the program to the blighted 
Northeastern hinterland turned out to be a powerful lure to 
the displaced families and triggered a reverse exodus – the 
unprecedented, unimaginable return of the Nordestinos 
after countless decades of constant outpouring of families to 
the South – a veritable peaceful revolution. This gargantuan 
achievement, among others, serves to explain Lula’s 
extraordinary popularity and has led opposition candidates 
– particularly José Serra – to pledge to maintain and enhance 
this and other programs 

The Legal Environment
A basic concern of prospective foreign investors is the 

existence in the target country of basic safeguards for the 
protection of their investment ventures. In other words, to 
determine whether or not it is a society that functions under 
the rule of law. Brazil meets all such requirements. It has a 
modern, forward-looking constitution that ensures ample 
protection for individual and collective rights, and a well-
developed, dynamic and innovative judiciary.

The Constitution specifically deals with the principle 
of due process of law as it provides in Art. 5, LIV that: “no 

one shall be deprived of his or her freedom or assets without 
due process of law.”

It has enshrined the adversary system in the same article, 
item LV, as follows:

“Litigants in court or administrative proceedings and 
defendants in general are assured the use of the adversary 
system and of full defense with the means and remedies 
inherent thereto.”

Item LVI, for its part, states that:”Evidence obtained 
through unlawful means is inadmissible in court.”

The "Sumulas"
It has been a constant goal of the judicial apparatus 

to strive for improvements that would come ever closer 
to achieving the basic ideal of swifter meting out of 
justice. A key development in connection with the judicial 
process, was the adoption, by the country’s highest court, 
the Federal Supreme Court (STF), of a type of uniform 
ruling, known as “Súmula”, as a means of dealing with 
repetitive issues. An even more advanced, ground-breaking 
innovation was the “Súmula Vinculante,” which has a 
binding effect, a rather revolutionary development in a 
civil law jurisdiction where the main source of law are 
the statutes, in contrast with the “judge-made law” of the 
Common Law in the Anglo-American Legal System. Since 
the inception of this pioneering legal development, the STF 
has issued 31 ”súmulas vinculantes.” The latest is dated 
February 17, 2010.

New Bankruptcy Law
Another evidence of the progressive stance of Brazil’s 

legal environment is the enactment of modern, forward-
looking statutes, such as the new law on bankruptcies 
(Law n° 11.101, of February, 2005), which revamped the 
harsh, punitive bent of the older laws on the matter and 
placed emphasis on the recovery of financially-strapped 
businesses. 

The novel statute provides for an initial phase in the 
proceedings called “extrajudicial recovery,” whereby 
debtor and creditors are given an opportunity to come to 
terms, without the need of relying on the mediation of the 
bankruptcy court, except in those instances where its early 
involvement is deemed necessary to ensure the survival of 
the company.

Another feature of the law is an extrajudicial approach 
to the creditors of the insolvent company, who are able to 
examine and evaluate a settlement plan at a meeting with 
the debtor.

In the event the out of court procedure proves to be 
unfeasible, the next step would be the search for a solution, 
with the involvement of the court. Debtor is required to 
develop a recovery plan, to be submitted to the creditors, for 
their approval. Creditors may offer suggestions for changes 
in the plan.

Under the law a request for bankruptcy may be filed 



July 2010 LATIN AMERICAN LAW & BUSINESS REPORT 19

Brazil

Brazil At The Crossroads, Continued on page 20

either by the debtor or a creditor, or it may stem from debtor’s 
lack of compliance with essential obligations, such as the 
submission of the recovery plan.

A significant feature of the new statute is the authorization 
to sell corporate assets, thereby enabling investors to buy 
the company, minus its liabilities, and to carry out its 
business. The purchaser is required to keep the company 
operational.

Once the recovery plan is approved, the company’s 
management will be monitored by the court, for a period 
of two years. In the event of substantial changes in debtor’s 
economic/financial state the recovery plan may be revised, 
in order to reflect such changes.

The statute eliminated features of the earlier law that 
had enabled the debtor to engage in stalling tactics and/or 
other maneuvers against the creditors, which were also 
detrimental to other legitimate interests particularly these 
of the employees.

In short, the new law, which seeks to ensure a fair 
treatment for both creditors and debtors, and is basically 
focused on the goal of attaining the recovery of the 
financially-troubled company, was well received and has 
been very successful.

Arbitration Law
Brazil has enacted a modern arbitration law (Law 

n°93007 of September 23, 1996) based on a text drafted by 
an international committee comprised of jurists from 58 
countries, including Brazil, under the auspices of a United 
Nations entity name UNCITRAL, established in Vienna, 
Austria.

Domestic, as well as international arbitration cases 
have become commonplace. The STF has given recognition 
(“homologation”) to foreign arbitration awards involving 
Brazilian and foreign parties. The simpler, swifter process of 
arbitration – as contrasted with that of the overloaded courts 
- has been attracting an ever-growing number of individuals 
and companies.

A basic feature of the arbitration process that has led 
litigants to avail themselves of this venue is the fact that 
arbitral decisions are immediately executed, contrary to 
judicial ones which entail a lengthy procedure to execute 
the court’s decision.

The statute provides that the parties may go to court, 
if necessary to demand compliance with the arbitral 
decision.

As to procedural rules, the parties may either establish 
them or adopt those of an arbitral entity.

Brazil is a signatory of the Geneva Convention on 
Arbitration of 1923 and of the New York Convention of 
06.10.1958 on the validation and enforcement of arbitral 
decisions.

Pursuant to the Arbitration Law recognition by the 
Superior Justice Tribunal (STJ) of foreign arbitral decisions 
will be denied in the following instances:

- the parties are legally incapacitated;
- the arbitration agreement is not valid under the law

Treatment of Foreign Investments
Just as the Brazilian Constitution provides that all are 

equal before the law and forbids any distinctions between 
Brazilians and foreigners domiciled in Brazil, Law 4131/62 
– the basic statute dealing with foreign capital, provides that 
the same treatment shall be dispensed to national and foreign 
investments, under equal conditions.

	The	STF	has	issued	31	”súmulas	
vinculantes,”	since	the	inception	of	

this	pioneering	legal	developed.	This	
is	a	ruling	which	has	a	binding	effect,	a	
revolutionary	development	in	a	civil	law	

jurisdiction.

This basic principle notwithstanding, the original 
constitutional text harbored a number of restrictions on the 
operation of Brazilian foreign-capital companies in a number 
of areas of activity deemed to be of strategic importance to 
the national interests. In the last two decades, however, there 
has been a sea change in the general perception of this matter, 
which led to the abolition of most of such prohibitions.

The key example was the enactment of Constitutional 
Amendment n° 9 of November 9, 1995 which terminated 
the traditional monopoly of the Union in favor of Petrobras, 
in connection with petroleum prospecting and extraction, 
and made it possible for private companies domiciled in 
the Brazilian territory, irrespective of the nationality of their 
majority shareholder, to carry out such activities.

This initiative has been validated by the exponential 
growth in all the activities in the area of petroleum which 
has made Brazil one of the world’s major players in the 
petroleum business. 

Another instance of liberalization of economic activities 
pertains to coastal navigation (cabotage) which had been 
denied to foreign companies. This rule was abrogated by 
Constitutional Amendment n° 7 of August 15, 1995. 

National control rules set forth in the Constitutional text 
on the ownership of newspapers and other written press 
organs, and on radio and television, remain in effect.

Law n°4131, as amended by Law 4390 of August 29, 
1964, sets forth the basic rules on foreign investment and 
reinvestment, as follows:

“Art.1 - The assets, machinery and equipment that 
enter Brazil, without an initial expenditure of foreign 
currency, for the purpose of providing goods and 
services, and the financial and-monetary resources 
that are introduced into the country for application in 
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economic activities, are deemed to constitute foreign 
capital, for the purposes of this law, provided that they 
belong to individuals or entities resident, domiciled or 
having their head offices abroad.”

The amounts pertaining to the capital of foreign-owned 
Brazilian companies must be registered with the Central 
Bank (BACEN), in the currency of origin, in order to 
enable investors to receive dividends from their Brazilian 
subsidiaries in the currency of origin. (Art.4, Sole Paragraph 
of Law 4131/62). In the event dividends are plowed back 
into the local company (reinvestments), they may be 
registered in both currencies, thereby enabling the foreign 
investor (s) to receive dividends in foreign currency.

Given the recent increases in the value of the “real” the 
reinvestment rule tends to favor foreign reinvestors.

For accounting purposes the conversion of reinvestment 
amounts into the investment currency takes place on the 
date(s) such amounts are set forth in the local company’s 
balance sheets.

The value of investment in goods is determined on the 
basis of the amounts set forth in the respective invoices and 
the latter must be submitted for approval to the Foreign 
Trade Office of the Bank of Brazil (SECEX) at their FOB 
value.

The registration may be made on the basis of the CIF 
value of the goods from abroad, provided the investor is 
able to document such expenditures, to the satisfaction 

of SECEX. Art.4 of Decree n° 55.762/65 has significantly 
broadened the basic registration rules by making it possible 
for the “currency of origin” to be other than that of the 
country of origin. As to the period of time allotted by 
BACEN and other official agencies for various purposes 
related to foreign investment matters it is usually thirty 
(30) days.

In the event of denial of approval to any applications 
related to foreign investment/reinvestment matters 
applicants are allowed to file administrative appeals with 
the office of the Director of BACEN in charge of foreign 
investment matters. In the case of a negative answer 
applicants may file an administrative appeal addressed 
to the National Monetary Council, on the terms of Art. 9, 
item LXVI of Law n°4595 of December 31, 1964. Negative 
decisions in administrative appeals, in turn, may be 
challenged in court.

it	is	expected	that	the	new	draft	
procedural	statute	will	make	it	possible	

to	cut	by	half	the	average	length	of	
lawsuits.

The New Civil Procedure Code 
A recent development in the Brazilian legal environment 

that is expected to bring about substantial changes, 
designed to speed up and simplify judicial procedures, is 
the enactment of a draft of a new Code of Civil Procedure. 
Although Brazil adopted a progressive constitution in 1988, 
the courts continued to be shackled by an old, authoritarian, 
outmoded, civil procedure statute, enacted many years 
before the constitutional text.

The new draft of the procedural statute - the work of a 
special commission that comprised some of the country’s 
most distinguished jurists, chaired by Justice Luiz Fux of 
the Superior Justice Court (STJ) - was delivered to Senator 
José Sarney, who presides over the Senate. It is expected 
that the new code will make it possible to cut by half the 
average length of lawsuits. Moreover, the new rules will 
make it possible to reduce the great variety of available 
types of appeal and encourage the amicable resolution of 
conflicts.

One of the novel features introduced by the new 
statute is a procedure that makes it possible to extend 
to other matters a reasoning applied in a case involving 
the same basic principles. The statute provides, as well, 
for an increase in the fines charged in connection with 
protracted appeals. Overall the text is much more concise 
and streamlined. The 1,200 articles of the current code will 
be reduced to less than 1,000. o
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New Rules Adopted For Securities Analysts 

By Walter Stuber and Adriana Maria Gödel Stuber (Walter Stuber Consultoria Jurídica)

The Brazilian Securities and Exchange Commission 
(Comissão de Valores Mobiliários – CVM) issued a new 
regulation applied to the securities analysts, which 
will become valid as of October 1st, 2010. The main 
objectives of these rules, which have been established 
by CVM Instruction No. 483, dated July 6, 2010, are: (a) 
to modernize and improve the rules of conduct to which 
analysts are subject, (b) to recognize the responsibilities 
of the institutions that employ securities analysts, and (c) 
to strengthen the structure of self-regulation applicable 
to them. Individuals or legal entities that carry out risk 
classification activities are not subject to these rules. 

A securities analyst is the individual who profession-
ally prepares analysis reports for publication, disclosure 
or distribution to others. These reports may be restricted 
to clients. The activity of securities analyst may be exer-
cised in the following ways: (i) autonomous; (ii) bound 
to an institution within the distribution system or to any 
individual or legal entity authorized by CVM to play the 
role of securities portfolio manager or consultant (distri-
bution system institution); or (iii) bound to any legal entity 
formed with the exclusive purpose to carry out the activity 
of securities analyst (securities analyst company).

Therefore, the analyst may be hired by a distribution 
system institution or a securities analyst company. These 
companies must supervise the financial activities of the 
professional analysts related to them to ensure compliance 
with CVM Instruction 483/2010.

The organizational structure of these companies 
should not allow an individual whose duties are 
potentially incompatible with the fairness opinion issued 
by the analyst to supervise him/her or otherwise have 
interference on the content of the analysis reports or on the 
remuneration of the analyst. The compensation of analysts 
should be structured so as to preserve their impartiality. 
The analysis team should be formed by at least 30% of 
accredited analysts by the end of 2010. This percentage 
will be increased to 50% in 2011 and 70% in 2012.

The report must be signed by at least one accredited 
analyst and shall identify clearly the accredited analyst 
who, without prejudice to the responsibility of any co-
author, has the main responsibilities for the content of 
the report and compliance with the provisions of CVM 
Instruction 483/2010.

Any conflict of interest shall be disclosed in the 

analysis report. The conflict of interest will arise if: (a) the 
analyst has links with an individual who works for the 
issuer who is the object of the analysis report, clarifying 
the nature of the relationship, (b) the analyst, his/her 
spouse or partner, either directly or indirectly, on behalf 
of himself/herself or others holds securities object of the 
analysis report, (c) the analyst, his/her spouse or partner, 
is directly or indirectly involved in the acquisition, sale or 
dealing of securities object of the analysis report, (d) the 
analyst, his/her spouse or partner, directly or indirectly 
has any financial interest related to the issuer object of 
analysis report (except when it comes to trading with 
shares of investment funds), and (e) the remuneration of 
the securities analyst is directly or indirectly influenced 
by income from business and financial operations carried 
out by the person who he/she is bound. 

Walter Stuber (walter.stuber@stuberlaw.com.br) and Adriana 
Maria Gödel Stuber (adriana.stuber@stuberlaw.com.br) are 
partners at Walter Stuber Consultoria Juridica in São Paulo, 
Brazil.

The	organizational	structure	of	these	
companies	should	not	allow	an	

individual	whose	duties	are	potentially	
incompatible	with	the	fairness	opinion	
issued	by	the	analyst	to	supervise	him/
her	or	otherwise	have	interference	on	

the	content	of	the	analysis	reports	or	on	
the	remuneration	of	the	analyst.	

The companies who hire analysts are also responsible 
for disclosing in all the analysis reports they publish, 
disseminate or distribute any situation that may affect 
the impartiality of the report or that can represent or 
will constitute a conflict of interest. Examples of conflict 
of interest are any situation in which the company, its 
subsidiaries, controlling shareholders or companies under 
common control: (i) has equity interests in the relevant 
issuer or vice-versa; (ii) has financial and commercial 
interests in relation to the issuer or the securities object of 
the report; (iii) is engaged in the purchase, sale or dealing 
in the securities object of the report; and (iv) receives 
compensation for services rendered to the issuer object of 
the report or persons connected with the issuer.

CVM is no longer responsible for the registration of 
the securities analysts and only self-regulator institutions 

New Rules, Continued on page 22
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duly authorized by CVM (accrediting entities) can 
certify these professionals to engage in the activity of 
securities analyst. The new regulation establishes that 
the accreditation is mandatory for all the autonomous 
analysts and for any analyst responsible for the report, 
when he/she is bound to any distribution system entity 
or securities analyst company.

Presently, the sole accredited entity authorized by 
CVM to render this type of service is the Investment 
Analysts and Professionals of the Capital Market 
Association (Associação dos Analistas e Profissionais de 
Investimento do Mercado de Capitais – APIMEC).

To be admitted by CVM as an accredited entity, 
the self-regulator institution must evidence that it has 
adequate structure and technical capacity to comply with 
the obligations foreseen in CVM Instruction 483/2010 as 
well as self-regulation structure with technical capacity 
and independence. Furthermore, the accredited institution 
must adopt a code of professional conduct, supervise 
its compliance and punish any violation thereof; assess 
through tests of ethics and technical skills whether the 
candidates are able to exercise the activity of analyst; 

establish a continuing education program; keep on file 
all documents proving the fulfillment of the requirements 
contained in CVM Instruction 483/2010 for five years; 
maintain updated records of all the accredited analysts; 
and disclose in its webpage a list of the accredited analysts. 
CVM must approve in advance the code of professional 
conduct and any amendments thereto, the content of the 
tests used by the accrediting entity to assess the candidates 
and the continuing education program.

To grant accreditation, the accrediting entity must 
require the applicant to meet the following minimum 
requirements: (a) undergraduate course at higher level, (b) 
approval of technical skills in tests approved by CVM, and 
(c) unconditional adherence to the code of professional 
conduct adopted by the accredited entity.

With the new regime, instead of the registration of 
the securities analysts with CVM, the persons interested 
in assuming such role will only have to be certified by an 
accrediting entity. This will contribute to the reduction of 
the inherent costs to exercise this type of activity in Brazil, 
which will be limited to the affiliation fee charged by 
the accrediting entity. Although under the new rules the 
everyday interaction of the securities analysts tends to be 
with the accrediting entity, CVM will continue to regulate 
and supervise the securities analysts. o

new Rules (from page 21)

Amended Rules for Taxation of Exchange Variations

By Renato Henrique Caumo (Pinheiro Neto Advogados)

The new provisions set forth in Law No. 12,249, as 
of June 11, 2010 (“Law No. 12,249”) are likely to cause 
various and profound changes in the way business is 
carried out between Brazilian residents and foreign 
parties. Under such new rules, financial transactions 
between related parties are now subject to specific thin 
capitalization rules, and the deductibility of certain 
payments made to parties domiciled in tax haven 
jurisdictions or benefiting from privileged tax regimes 
is subject to harsh statutory requirements.

Therefore, there is much deserved attention being 
directed to these new important provisions. But Law 
No. 12,249 brings at least another provision that may 
deserve a little notice as well, which is the amendment 
to the rules on taxation of exchange variations derived 
by Brazilian companies.

As a general provision any variation derived by 
a domestic company with respect to exchange rates 
is subject to taxation in Brazil (in case of a positive 

impact), or may be claimed as a deductible expense (if 
otherwise). In addition, Article 30 of the Provisional 
Measure No. 2,158-35/01 (“MP No. 2,158”) provides 
that the applicable tax effects arising out of exchange 

Renato Henrique Caumo (rcaumo@pn.com.br) is an As-
sociate in the Tax Practice of Pinheiro Neto Advogados, in 
São Paulo. 

Financial	transactions	between	related	
parties are now subject to specific thin 

capitalization	rules,	and	the	deductibility	
of	certain	payments	made	to	parties	

domiciled	in	tax	haven	jurisdictions	or	
benefiting from privileged tax regimes is 
subject	to	harsh	statutory	requirements.

variations shall be considered on a cash basis, unless the 
taxpayer expressly elects to consider such tax effects on 
a accrual basis.
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The rationale is simple enough and the tax 
implications usually obvious: (1) positive impacts are 
to be treated as income and, therefore, shall trigger the 
levy of both (a) PIS and COFINS social contributions, 
with different treatments for different industries, and 
(b) corporate income tax (“IRPJ”) and social contribution 
on net profits (“CSLL”), and (2) negative impacts shall 
not trigger any PIS and COFINS taxation, and may be 
claimed as deductible expenses for purposes of IRPJ 
and CSLL.

The controversy, however, used to arise whenever 
a taxpayer, for any particular reason such as a sharp 
appreciation of the foreign currency vis-à-vis the 
Brazilian Real or other, decided to switch from one 
regime (cash or accrual) to the other, within the course 
of a given tax-year.

On the one hand, there was no provision either in 
MP No. 2,158 or in the administrative regulation set 
forth in Normative Ruling SRF No. 345/03 that expressly 
prevented a taxpayer from such switching of tax regimes. 
On the other hand, tax authorities construed that a 
certain provision requiring the uniform application of a 
given regime during each complete tax-year (Article 30, 
§2, of MP No. 2,158) would also have the indirect effect 
of preventing the switch of regimes once the taxpayer 
had decided for any of them.

Such tax authorities’ questionable interpretation 
constituted an additional hurdle to taxpayers in need 
of flexibility to withstand exchange volatility and, more 
often than not, discouraged companies from pursuing 
tax savings in connection with the variation of foreign 
currencies.

In addition, it also gave rise to several notices 
of deficiencies due to the lack of clarification on the 
mechanism for the proper election of a given regime on 
the taxation of exchange variations –and more than one 
company was puzzled by the tax authorities’ indication 
of facts or actions that, in their opinion, would constitute 
a tacit election for one of the regimes.

This complicated scenario was somehow evidenced 
in a peculiar domestic incident where a Brazilian state-
owned oil company recently decided to switch regimes in 
the course of a given tax-year and, thereafter, (1) claimed 
compliance with the applicable statutes in light of the 
alleged amendment of its tax statements in order to apply 
the new regime to transactions carried out during the 
previous months, and (2) seemed to derive a substantial 
tax saving from such action, drawing open criticism from 
federal tax authorities.

However, in the wake of this domestic political 
incident, the parties involved inadvertently highlighted 
the necessity of a clearer statutory definition for an 
obviously gray area in the Brazilian tax legislation.

Such statutory definition is now provided by Article 
137 of Law No. 12,249, which amended Article 30 of MP 
No. 2,158 in the sense that, as of 2011, (1) the election 
of the accrual regime for tax impacts arising out of 

exchange variations shall require a formal action by 
the taxpayer, (2) to be carried out on January of each 
given tax-year, and (3) that may only be altered within 
the course of a tax-year in case of “relevant variation 
in the exchange rates”.

The	election	of	the	accrual	regime	for	
tax	impacts	arising	out	of	exchange	

variations	shall	require	a	formal	action	
by	the	taxpayer	to	be	carried	out	on	

January	of	each	given	tax-year	and	may	
only	be	altered	within	the	course	of	a	

tax-year	in	case	of	“relevant	variation	in	
the	exchange	rates”.

What exactly would constitute a “relevant variation 
in the exchange rates” was left to be decided by a 
forthcoming Presidential act, which, considering the 
impeding elections in October, may not be issued during 
the current (Lula) administration. Criteria for formally 
electing the accrual regime and the mechanics of an 
alteration during a given tax-year are also pending 
further regulation by tax authorities, which may not be 
released during 2010 as well.

Everything considered, forecasting the future 
movements of foreign currencies vis-à-vis the Brazilian 
Real is, at best, a complicated matter in light of the 
current global scenario. And creating a caveat to the 
rule set forth Article 30 of the MP No. 2,158 only 
accomplishes to attach yearlong implications to such 
task, by eliminating flexibility at a time when it is likely 
to be most needed. o
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Chile’s Economy and the Tax Funding of Reconstruction

By Omar Morales (Universidad de Concepción School of Law and Montt & Cia.)

Introduction
The country experienced a major setback due to the 

earthquake that affected the Central part of the country 
where all the major cities are located (from Santiago to 
Concepción), with the earth still trembling mostly in 
the Concepción area (with aftershocks as high as 6.5 
as recent as July 14th).1 Despite this disastrous event, 
the economy has been recovering faster than expected, 
driven by reconstruction efforts and fortunate economic 
policies of the current center right Government (that took 
office in March of this year) which happened to inherit 
a well balanced budget, strong reserves and a stable 
economy from the previous center left coalition, which 
last President was Ms. Michelle Bachelet. 

Some of the figures in this matter: The Central Bank’s 
Monthly Indicator of Economic Activity (IMACEC) 
showed a year-on-year increase of 4.6% in April and 7.1% 
in May (the highest figure since June 2005).2 The last report 
on economic policy presented by the Central Bank projects 
a growth of the GDP between 4% and 5% and growth of 
14.5% of domestic demand. Access to credit has remained 
stable and relatively cheap with year consumption 
lending rates around 14%3 and an unemployment rate of 
8.8% for the last quarter.4 The Dollar exchange rate has 
remained relatively stable through 2010 between CL$520 
and CL$540 since March to date. The inflation rate has 
been 1.2% for the last 12 months (including June 2010).5 
The Central Bank reference interest rate is at 1.5% (up 
from 1.0% in June, the first 0,5 increase to the year old 
0.5% interest rate since July 2009).6

In this scenario, the Government expects to finance 
reconstruction with a package of increased fiscal 
spending with funds coming from reserves, a raise in 
taxes and borrowing.7 This package has been considered 
“a balanced reconstruction plan”.8 Good news came in 
for the country in June 16, 2010 when Moody’s Investors 
Service upgraded Chile’s government bond ratings to Aa3 
from A1, improvement that, as announced by the press 
release of this Agency, had the purpose of reflecting “the 
country’s demonstrated economic and financial resilience 
even in the face of major adverse shocks, including 
February’s historic earthquake.” Moody’s also stated that 
the Government’s strong fiscal position and favorable debt 
profile also contributed for the upgrade.9 The securities 
market has been buoyant, with a gain of 13.5% in the 

Omar Morales (omorales@monttcia.cl) is an Associate 
Professor at Universidad de Concepción School of Law 
(Concepción), and a Partner in the International Department 
of Montt & Cia. S.A. a law firm based in Santiago, Chile.

country’s main stock market indicator, comprised a 5.1% 
first quarter gain, followed by increases of 2.7% in April, 
0.6% in May and 4.6% in June.10 

Having provided this brief economic overview I will 
refer to some of the legislation that has been passed related 
to the earthquake with a particular review of the changes 
approved to the tax laws.

The Government expects to finance 
reconstruction	with	a	package	of	

increased fiscal spending with funds 
coming	from	reserves,	a	raise	in	

taxes	and	borrowing.	This	package	
has	been	considered	“a	balanced	

reconstruction	plan”.

The Legislative Agenda
National Congress has approved several laws to 

assist recovery at both the micro and macroeconomic 
level. For instance, it approved a law to extend legal 
and judicial terms due to the disturbances caused by the 
earthquake11, provided an allowance to pay social security 
contributions in the affected areas12, created a National 
Fund of Reconstruction (“NFR”) to be financed with 
tax benefits13 and passed a tax reform not yet published 
as of July 20th which will be reviewed with some detail 
here and with more reforms expected to come to ease 
reconstruction. 

Tax Reforms
Tax Benefits

Cash donations made to the NFR will be 100% 
deductible expense from the tax base by corporate income 
taxpayers during the 2010 commercial exercise. Any 
excess may be carried forward for 3 years, after which 
it may not be deducted. The value of in-kind donations 
can be deducted in the same terms. Up to a 0.16% may 
be deduced of the company’s capital for purposes of 
establishing tax liability.

Taxpayers liable to personal income tax can deduct  
40% of the donation from their income tax liability while 
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taxpayers subject to non-resident tax may deduct 35% 
from their income tax liability.

Amendments to Income and Stamp Taxes
In the reform approved by Congress the following 

changes are included:
a) The corporate income tax will be increased on a 

temporary basis from the current 17% up to 20% for 
year 2011 and to 18.5% for year 2012. By 2013 the rate 
will be back to 17%;

b) Small and medium size companies will be exempted 
from corporate income tax provided that they elect 
so and fulfill the following requirements:

a. Yearly sales should not exceed 28,000 monthly tax 
units;14

b. They do not hold participations in other companies 
or associations;

c. The capital of the company should not exceed 14,000 
monthly tax units;

Taxpayers currently operating will enjoy a 60 days 
term to elect treatment under these provisions.

c) Stamp tax will be a maximum of 0.6% of the amount 
of a taxable transaction on a permanent basis;15

d) Permanent increase to the excise duties on tobacco 
(62.3% on the consumer price);

e) Limit in the holding of the so-called “economic 
houses” up to 2 per each individual. Profit companies 
are not entitled to enjoy the benefits of owning this 
type of houses.16 

f) Temporary increase of real estate tax17 in 0.275% 
for properties with a tax assessment above 
CL$96,000,000;18

g) Revenue obtained from voluntary deposits in pension 
funds will be taxable as ordinary income in the 
amount above 900 UF;19

Congress rejected the reform to the mining royalty 
out of which the Treasury expected to raise up to 
US$1 billion.20 In this reform the Government was also 
authorized to withdraw additional funds from the copper 
reserves fund for US$300,000,000 in 2010 and the same 
amount in 2011.

Conclusion
Following approval by the tax reforms reviewed 

above plus the additional sources of income, the current 
Government expects to be able to finance reconstruction 
plans without affecting the fundamentals of the Chilean 
economy, and particularly the permanent corporate 
income tax rate. o

1 Source: USGS
2 Chilean Economic Report, Second Quarter 2010 prepared by 
the British Chilean Chamber of Commerce, p. 4.

3 Source: Bank and Financial Institutions Supervisory Board
4 March – May 2010. Source: National Bureau of Statistics.
5 Source: Id. Note 4.
6 This low interest rate was part of the economic package used 
to improve the financial situation following the world economic 
crisis of the past years.
7 The Government expects to raise up to US$3 billion in local 
inflation indexed bonds and through the place of two sovereign 
bonds for a total of US$1.5 billion on the international market 
out of which one would be a bond in dollars for US$1 billion 
and another in pesos for the equivalent of US$500 million. 
Interestingly, this latter would be Chile’s first local-currency 
bond on the International market designed to be a benchmark, 
as will open the way for domestic companies to use International 
markets to raise debt financing in pesos allowing them to reduce 
the exchange-rate risk of their overseas borrowing (Id. Note 2, 
p. 6)

The	corporate	income	tax	will	be	
increased	on	a	temporary	basis	from	the	

current	17%	up	to	20%	for	year	2011.

8 The Economist, press note of April 22, 2010 from www.
economist.com. 
9 See http://v3.moodys.com/viewresearchdoc.aspx?docid=PR_
200962.
10 Id. Note 2, p. 11.
11 Law Nº 20,436 published in the Official Gazette on April 
23rd of 2010.
12 Law Nº 20,446 published in the Official Gazette on July 3rd 
of 2010.
13 Law Nº 20,444 published in the Official Gazette on May 28th 
of 2010.
14 A monthly tax unit is adjusted on a monthly basis according 
to inflation. For July 2010 the value is CL$37,231.
15 Taxable transactions are loans and documents representing 
financial transactions and the rate is applied on the overall 
amount. This rate was reduced to 0% for 2009, and it was at 0,6% 
for the first semester of 2010, to be back at 1,2% for the second 
semester of this year. The stamp tax is applied at a rate of 0,05% 
per each month with a maximum of 0,6%. For on-demand loans 
the rate would be 0,25%.
16 An “economic house” is a habitation building with no more 
than 140 square meters of surface irrespective of their actual 
market value. Rental income of these properties is tax-free and 
they enjoy a 50% reduction of the real estate tax for the first 10 
years after their first sale.
17 The real estate tax permanent rate if 2% of the tax assessment 
of a property payable each year on quarterly installments.
18 This value is, in the view of the domestic real estate market, 
considered relatively high for middle-income families.
19 A UF is an index adjusted on a daily basis by inflation. The 
value by the 31st of July 2010 is CL$21,227.57.
20 Ministry of Finance, press release of July 14th 2010.



July 2010 LATIN AMERICAN LAW & BUSINESS REPORT 26

CHile

Chile: A Good Start

By Walter Molano (BCP Securities, LLC)

With less than six months in office, President Sebastian 
Pinera is off to a good start. The rapid mobilization 
of resources following the devastating earthquake in 
February allowed the country to quickly address much 
of the damage. Most of the country’s major thoroughfares 
were quickly repaired. Emergency bridging operations 
were put in place. An estimated $2.5 billion in government 
funds were deployed for housing and reconstruction 
efforts. Although many people remain in temporary 
housing, the government’s efforts minimized much of the 
social effects of the earthquake. Santiago’s rapid response 
also helped stabilize the economy, with GDP expanding 
1% y/y during the first quarter. The IMACEC index of 
economic activity jumped 4.6% y/y in April and it could 
reach 6% y/y in May. The central bank expects the Chilean 
economy to accelerate 6% y/y during the second half of 
the year, and the country should expand more than 5% 
y/y in 2010. 

The boost created by the reconstruction initiatives 
is timely, given the recent decline in copper prices. The 
slowdown in China helped depress copper prices 20% 
since early April, and this will have a debilitating impact 
on the external accounts. It will also have a negative 
impact on the fiscal accounts. The reconstruction efforts 
are estimated to reach $30 billion, of which $8.4 billion will 
be provided by the government. However, the Bachelet 
Administration left the fiscal accounts with a shortfall of 
4.5% of GDP. An ambitious stimulus program to offset 
the effects of the global credit crunch blew a hole in 
the government accounts. Outlays surged 18% y/y in 
2009. Therefore, the Pinera Administration was forced 
to announce several measures to help close the gap to 
1.6% by year-end. These included permanent increases 
in tobacco levies, higher temporary taxes, a change to 
the royalty scheme paid by miners and the issuance of 
new debt. Unfortunately, strong congressional opposition 
to some of the measures, particularly the increase in 
royalties, may force the Pinera Administration to privatize 
some of the remaining state assets—including stakes in 
utility companies. Mining companies are complaining 
that recent increases in production costs, along with the 
decline in copper prices, will put them in a precarious 
position if higher royalties are applied. Therefore, this 
may force Chile to accept a larger fiscal deficit, as well as 
step up its debt issuance. However, with only $12 billion 
in debt, Chile’s balance sheet has an enormous capacity 
to increase its liabilities. All in all, President Pinera’s firm 

hand over the economy translated into strong political 
support, with an approval rating of 54%.

Walter Molano (wmolano@msn.com) is head of research at 
BCP Securities, LLC in Greenwich, Connecticut, tel: 203-
629-2759.

The	rapid	mobilization	of	resources	
following	the	devastating	earthquake	in	
February	allowed	the	country	to	quickly	

address	much	of	the	damage.	gDP	
expanded 1% y/y during the first quarter. 

However, the rapid recovery of the Chilean economy 
is having a negative effect on the inflation front. After 
languishing in deflation during the latter part of 2009 and 
the beginning of this year, consumer prices roared back to 
life after the earthquake. Supply shortages and bottlenecks 
allowed producers and retailers to mark up prices. There 
were concerns that the CPI could approach 4% by the end 
of the year, thus exceeding the 3% target set by the central 
bank. Therefore, the central bank was forced into action. 
At the end of June, it raised interest rates by 50 bps to 1%. 
Real interest rates remain negative, but most local analysts 
expect the monetary authorities to continue tightening 
during the next few sessions. Although the tightening of 
monetary policy should be positive for the currency, the 
Chilean peso weakened since mid-April. The Chilean 
currency is very sensitive to copper prices, and the rapid 
slowdown of the Chinese economy will probably lead to 
further deterioration. 

The election of President Sebastian Pinera marked the 
end of 20 years of continuous rule by the Concertacion—a 
coalition of left wing parties. Captured by the extreme left, 
the Concertacion lost the support of the political center. This 
created a vacuum which the political right, represented 
by the RN-UDI coalition, was able to fill. President Pinera 
is a pragmatic person, with a strong business sense and 
impeccable academic credentials. However, he is set 
on making sure that his RN-UDI coalition will take a 
long term role in defining the country’s leadership. Last 
week, he called for an investigation of irregularities 
perpetrated by the Bachelet Administration. There is no 
doubt that after 20 years of continuous rule, there were 
abuses and irregularities, and it is only right that the 
new administration bring them to light. This helped give 
President Pinera an auspicious start, and it will pave the 
way for permanent two-party rule in Chile. o
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A new Chapter for Colombia

By Walter Molano (BCP Securities, LLC)

Last month’s election of Juan Manuel Santos as the 
40th President of Colombia opened a new chapter in 
the country’s history. Although not fully eliminated, 
the terrorism of the last three decades is fading. An air 
of prosperity blows through the major urban centers of 
Bogota, Medellin and Cali. At the same time, a sense of 
tranquility is returning to large swaths of the countryside. 
Colombia was considered to be a failed state less than 
a decade ago--at the same level of anarchy as some of 
the embattled nations of Central Asia and the Middle 
East. However, it always retained a strong institutional 
core, with a competent judiciary, a vibrant private sector 
and an exemplary educational system. Nevertheless, 
the avalanche of money associated with the mass-
development of the narcotics industry in the 1970s and 
1980s, along with a systematic attempt by criminal 
elements to destabilize the state, led to chaos

The Colombian government tried several approaches 
to achieve peace, including an internationally-backed 
attempt to establishing a dialogue. However, as the 
U.S. is now learning in Afghanistan, there can never be 
reconciliation with groups that are backed by illegal and 
illegitimate finances. That left Colombia with only one 
solution, armed repression. Equipped with the latest air 
transportation and communication equipment, as well 
as training in counter-insurgency tactics, the Colombian 
military retook the initiative at the end of the 1990s. 
Moreover, the election of President Alvaro Uribe in 2002, 
with a mandate to confront and defeat the narco-guerilla 
movements, gave the country the leadership needed to 
end the mayhem. The recent landslide election of Juan 
Manuel Santos, President Uribe’s former Secretary of 
Defense, is a clear sign of the electorate’s commitment to 
end the grim chapter of the past three decades. 

The Santos landslide took some people by surprise. 
On the eve of the elections, pollsters showed that he was 
statistically tied with former-Bogota Mayor Antanas 
Mockus. Indeed, some polls even showed Mockus 
slightly ahead. However, Santos led in the first round 
and won with an overwhelming majority in the runoff 
elections–securing 69% of the vote. The results revealed 
the shortcoming of the country’s polling agencies. There 
was an over-reliance on urban sampling and telephone 
interviews, where support for Mockus was high. At the 
same time, rural areas were underrepresented, where 
Santos was much stronger. However, there were also 

Walter Molano (wmolano@msn.com) is head of research at 
BCP Securities, LLC in Greenwich, Connecticut, tel: 203-
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indications that the polling results, that showed Mockus 
could win, mobilized many rightwing groups to increase 
their participation. In the end, a Mockus victory may have 
been a better sign that Colombia was breaking with its 
violent past and focusing on its promising future. Still, a 
Santos victory allows the country to consolidate the gains 
that were made. 

Capital	is	pouring	into	the	country,	as	
international	investors	take	advantage	of	
the	huge	deposits	of	mineral	resources	

and	large	consumer	base.	

Colombia has a shiny new image. Along with Brazil, it 
is a bright star in the Latin American constellation. Capital 
is pouring into the country, as international investors 
take advantage of the huge deposits of mineral resources 
and large consumer base. The country’s GDP growth 
jumped 4.4% y/y during the first quarter of 2010, greatly 
exceeding the 3% y/y annual forecast posted by the 
central bank. The pace of economic activity continues to 
accelerate unabated. Retail sales jumped 7.9% y/y in April 
and industrial production expanded 7.6% y/y during the 
same month. President-elect Santos, who takes office on 
August 7, promised to increase GDP growth to 6% y/y 
within 2 years. The influx of foreign direct investment 
is also paying off, pushing exports higher. Colombia’s 
trade with Asia is on the rise, and its dependency on 
the U.S. and Europe is subsiding. Venezuelan President 
Chavez indicated that he was willing to meet with his new 
Colombian counterpart. There is a chance that relations 
between the two nations will improve. Chavez knows that 
Santos will not back down to Venezuelan idle threats. A 
graduate of the London School of Economics, Santos is a 
well-regarded economist. He probably will not meddle as 
much in economic matters as his predecessor. This means 
that we could see a sharp appreciation of the currency, as 
foreign capital continues to pour in. Fortunately, inflation 
remains under control. Consumer prices rose 2.07% y/y 
in May, at the low end of the central bank’s 2-4% target 
band. The economic and political stability is creating a 
new era of prosperity that will allow Colombia to optimize 
the vast treasure trove of natural and human resources 
that lies at its feet. o
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The Increase in NAFTA Verifications by the 
Government of Mexico: 
What Exporters, Importers and Manufacturers Need to Know to 
Survive Such Audits

By David Hamill and Laura Farhang (Arent Fox LLP)

Due to concerns about potential underpayment of 
duties and the misuse of North American Free Trade 
Agreement (NAFTA) claims, governments of the NAFTA 
countries (the United States, Canada, and Mexico) have 
increased the rate of NAFTA audits in recent years. The 
audits (technically called “verifications”) are specifically 
authorized by NAFTA – under Article 506 of the NAFTA, 
each of the countries that are parties to NAFTA is given 
the authority to conduct verifications of the books and 
records of the exporter or producer located in the territory 
of another NAFTA country. 

The government of Mexico in particular launched 
an initiative in 2009 targeting industries it believes 
are improperly using NAFTA for goods imported into 
Mexico. These industries include automotive, chemicals, 
coffee, and pharmaceuticals. Mexico’s Tax Administration 
Service, the Servicio de Administración Tributaria (SAT), 
increased the rate of NAFTA audits, mostly in these 
industrial sectors, more than seven-fold from only 20 in 
2008 to 150 in 2009. Mexico’s SAT expects to continue 
NAFTA audits at this level in 2010 as well. 

While the rules governing NAFTA audits apply 
equally to all three NAFTA parties, our experience is that 
each of three governments conducts its NAFTA audit in a 
slightly different manner. Our objective here is to provide 
insight on the particularities of a NAFTA audit conducted 
by Mexico’s SAT. We also will suggest ways on how to best 
work with the SAT auditors and offer additional tips to 
maximize your chances of a positive result, whether you 
are a United States or Canadian producer or exporter.

Specifically, this article will discuss:
• The purpose of a NAFTA audit generally.
• How an SAT NAFTA audit gets started.
• Preparing for a SAT NAFTA audit.

• Documents that should be gathered and reviewed.
• What to expect regarding the on-site portion of the 

SAT audit.
• Actions that companies may take after the on-site 

portion of the SAT audit.
• Discussion of tips and best practices throughout the 

article.

David Hamill (hamill.david@arentfox.com) is a partner at Ar-
ent Fox LLP and specializes in international trade, customs, 
exports, and free trade agreements, including NAFTA. Prior 
to entering private practice, Mr. Hamill served 10 years as 
a senior attorney in the Treasury Department’s General 
Counsel’s Office, where, among other tasks, he served as 
part of the U.S. delegation to the trilateral NAFTA Rules of 
Origin Working Group. Laura Farhang (farhang.laura@arent-
fox.com) is a senior associate at Arent Fox LLP where she 
specializes in import and export matters, and has assisted 
on a number of NAFTA audits and projects. They are both 
in the Washington, DC office.

The	government	of	Mexico	launched	an	
initiative	in	2009	targeting	industries	it	

believes	are	improperly	using	naFTa	for	
goods	imported	into	Mexico.

What is the Purpose of a NAFTA Audit?
The purpose of the NAFTA audit is to allow the 

NAFTA country into which goods were imported to 
verify that (1) the goods in question actually qualify for 
NAFTA, (2) the NAFTA certificates were issued properly; 
and (3) the responsible parties are able to support NAFTA 
claims. 

Toward that end, the auditors will verify:
• That the importer had a valid NAFTA certificate at 

the time of import that was signed by the exporter, 
is complete, and matches import documentation;

• That the exporter who signs the NAFTA certificate 
is able show that the product(s) listed qualifies for 
NAFTA, and

• The responsible parties have retained the records 
necessary to support the NAFTA claim. 

It is important to note that a U.S. company does not 
have to consent to a Mexican (or Canadian) NAFTA audit 
request. However, the consequences are severe for such 
non-consent – the Mexican or Canadian importer will be 
required to pay duties to its respective customs authority 
on entries that are covered by the “unaudited” NAFTA 
certificates, and future NAFTA certificates issued by the 
Company could be rejected.

How Does a NAFTA Audit Start?
NAFTA party authorities may verify NAFTA 

eligibility either by issuing a written questionnaire 
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The Increase in NAFTA, Continued on page 30

seeking information from the producer or exporter, or by 
scheduling an on-site visit. 1 Once the subject producer or 
exporter is identified for an NAFTA audit, SAT sends the 
questionnaire or notification of an on-site audit by courier 
with acknowledgement of receipt to the company listed 
on the NAFTA certificate. 

In the case of Mexico’s SAT, the agency will issue an 
initial questionnaire and, if the exporter or producer does 
not respond to it, SAT will issue a second questionnaire 
with the intention to deny preferential treatment.2 
Regarding the notification of an on-site visit, if there is 
no reply within 30 days consenting to the on-site visit, 
the NAFTA preference is cancelled.

In the past, a U.S. exporter or producer that timely 
completed a NAFTA Questionnaire response stood a 
good chance of avoiding an on-site audit if the response 
unequivocally supported the NAFTA origin of the 
products that are being investigated. However, our recent 
experience is that SAT has been frequently skipping the 
NAFTA Questionnaire and sending the notification of an 
on-site audit to U.S. producers and exporters without the 
benefit of a NAFTA Questionnaire response. 

Specific Tips
At this stage of the NAFTA audit, U.S. companies 

will fare better than others by adopting the following 
actions:

• Institute a policy that all letters, notices, and docu-
ments in a foreign language received at the company 
must be sent to its legal department.

• Respond timely in writing to all SAT communica-
tions. 

• If a NAFTA Questionnaire is received, provide 
thorough and accurate responses. Even if an on-site 
audit cannot be avoided, a professional response will 
provide the SAT auditors with a good first impression 
that will carry forward to the on-site portion of the 
audit.

• If a NAFTA notice regarding an on-site audit, request 
reasonable alternative dates (within one month of the 
requested date) for the visit if more time is needed to 
prepare for the on-site audit. Reasons in the past for 
SAT granting the audit have included unavailability 
of key company personnel and previously scheduled 
manufacturing shut downs.

• If the company is unfamiliar with NAFTA, hire U.S. 
counsel to review and assist in the preparation of the 
response.
 

How Should a Company Prepare for an Audit?
Once a company learns it is subject to a NAFTA 

audit, there are various steps it should take to prepare. 
Organization of documents and analysis of information 
contained in documents done before the SAT auditors 
arrive is critical to a successful result. 

The first step is for the company to identify all of 
the NAFTA certificates at issue for the audit. Next, the 

certificates must be carefully reviewed to ensure that the 
information included in them is correct and they were 
executed and signed correctly. 

This may be more difficult than it sounds if the 
company does not have a central process for issuing 
NAFTA certificates. Company-wide inquiries should 
be made to all departments and offices that might be 
involved in the issuance of NAFTA certificates, including 
logistics, transportation, sales, customer service, sales, 
legal, and compliance departments.

Important: If the exporter or producer finds 
mistakes on the NAFTA certificate during the review, the 
certificates should be corrected by writing a letter to the 
importer identifying the error and providing the correct 
information. Incorrect NAFTA certificates should not be 
changed or altered.

it	is	important	to	note	that	a	U.S.	
company	does	not	have	to	consent	to	
a	Mexican	(or	Canadian)	naFTa	audit	

request.	

The next step is to amass the host of documents 
necessary to support NAFTA eligibility for the goods 
covered by the NAFTA certificates being audited. 
Companies should review the production/manufacturing 
process involving each good for which NAFTA is claimed 
to make sure it qualifies for NAFTA based on the rules 
of origin. 

SAT audits, unlike U.S. Customs and Border 
Protection audits, specify which documents its auditors 
will want to review. The category of documents generally 
will include: 

• Vendor information for components and parts of the 
product;

• Bills of materials
• Production process records
• Transportation documents

Once all documents are assembled, the company’s 
audit review team should perform the following tasks:

• Make sure all the sales information, such as invoices 
and shipping information, for exports made under 
the NAFTA certificates is included. 

• Confirm Harmonized Tariff Schedule (“HTS”) 
classification analysis of the components used to make 
the good under review, as well as HTS classification 
of the good itself. 

• If the specific NAFTA rule of origin for the product 
being reviewed requires a value test (i.e., the good 
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must have a minimum NAFTA value content), sales 
and cost accounting records need to be produced and 
value calculations will need to be made by persons 
knowledgeable of the NAFTA regional value content 
rules.

In addition, because one of the main purposes of the 
audit is to determine whether a good originates within 
a NAFTA country as required by the applicable rule of 
origin, companies should be prepared to show auditors 
how they manufacture the goods at issue. For this 
reason, companies should identify employees who are 
knowledgeable about how the good was manufactured 
to be available to meet with the auditors.

Important: Should the company’s review team 
discover any errors that affect the qualification of any 
goods certified as NAFTA qualifying by a NAFTA 
certificate, disclosure to the recipient of the NAFTA 
certificate and payment of any duties to the Mexican 
government should be made prior to the commencement 
of the on-site audit. We recommend outside experts 
assist the company with this exercise, including whether 
any disclosures to U.S. Customs and Border Protection 
regarding the erroneous NAFTA certificate(s) is necessary 
or advisable.

Specific Tips
Other hints to take into consideration when preparing 

for an SAT Mexico audit:
• Make two sets of all documents – one copy for the 

SAT auditors and one copy to keep track of what the 
company has provided to the SAT auditors.

• Clearly identify and label documents to be provided 
to the SAT auditors – you may know the form of 
your commercial invoices, but remember that the 
auditors are unfamiliar with your company and your 
documents.

• Connect and trace all relevant documents by 
identifying unique identification numbers, such as 
part, serial, or lot numbers, and provide a road map 
that links these numbers to the SAT auditors.

The Audit Itself
SAT officials conduct their on-site visits relatively 

quickly, typically within one week. Executing your 
company’s game plan the moment the SAT auditors arrive 
greatly assists in confining the on-site portion of the audit 
to a week or less. 

First, after the necessary introductions and allowing 
the SAT auditors to state their objectives with respect to 
the audit, we recommend that the company undergoing 
the audit start the process by giving a brief presentation 
about the facility and the production processes for the 
product(s) under review. It is also helpful to provide a 

tour of the manufacturing facilities to allow the auditors 
to see first-hand that the good(s) subject to the audit 
are produced at the facility at which the audit is being 
conducted.

Next, the auditors likely will want to review the 
NAFTA certificates and supporting documentation.3 
While some auditors may wish to perform their review 
independently, in some cases the SAT audit team allows 
– and even encourages – the company to present the 
information, particularly as it relates to production 
information and tying in transportation documentation 
with export and import documentation. 

If the exporter or producer finds 
mistakes on the NAFTA certificate 
during the review, the certificates 

should	be	corrected	by	writing	a	letter	
to	the	importer	identifying	the	error	and	

providing	the	correct	information.

Companies can help to make an on-site NAFTA audit 
go more smoothly by taking the specified actions:

• Make sure to have knowledgeable employees 
available to discuss important issues that are likely 
to come up during the audit, such as the production 
process, accounting, sales documentation, and similar 
information. In this regard, it is always a good idea 
to appoint one or two persons to act as the “official 
spokespersons.”

• While companies undergoing a NAFTA audit should 
do their best to cooperate and comply with reasonable 
requests from the auditors, it is certainly acceptable 
to request changes and make suggestions to the 
audit plan discussed at the beginning of audit if 
circumstances dictate.

• While the auditors may want to visit a specific facility, 
the company personnel should suggest changes or 
additions to the audit schedule, where appropriate. 
Remember, you know your company best.

• As mentioned above, because NAFTA auditors are 
looking to see whether the goods under review qualify 
for NAFTA, we encourage companies to provide 
auditors with a tour of manufacturing facilities and 
to allow them to observe the production process. If 
possible, have the plant manager provide the guided 
tour as this person typically has the most knowledge 
about each and all of the production steps. 

• At the end of each day, review with the auditors the 
documents and results reached and then discuss what 
the auditors would like to review for the following 
day. This way, when the auditors walk in the door 
the following morning, you will have the appropriate 
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documents for them to review at your finger tips. This 
will help to speed up the audit.

• In the case of SAT audits by the government of 
Mexico, we suggest having a fluent Spanish speaker 
present or “on call” while the audit is ongoing.

The Conclusion of the Audit
On the last day of the on-site audit, the SAT auditors 

will prepare a written findings report, which will detail 
the documents presented by the company and the 
qualification status of the goods being reviewed. It is 
imperative that you review these findings very carefully. 
The report will be written in Spanish so it is critical to 
have someone present, whether a company official or an 
outside NAFTA export, who reads and writes Spanish.

The official company representative and an observer 
– these two individuals may be company employees or 
outside experts hired by the company – will be asked to 
initial each page of the findings report. Therefore, if you 
have a disagreement with the SAT auditors on any finding 
or conclusion, it is vital to make your views known prior to 
initialing the report.

Our experience is that there are typically some mistakes 
in the initial draft of the findings report presented to the 
company due to either transcription errors or an honest 
misunderstanding with respect to a fact or facts presented 
in the documents. We find that the SAT auditors will readily 
correct these mistakes and appreciate the identification 
of such errors, so do not be afraid to point out them out. 
However, if there is a true disagreement as to a fact or 
conclusion, make every effort to have the unresolved issue 
fully documented in the final draft of the findings report. 

Post-Audit Follow-up
If any requested document is unable to be produced 

during the on-site audit, the audit findings report will note 
that the document was not provided and that the good(s) to 
which it corresponds does not qualify for NAFTA. However, 
the SAT auditors will usually allow additional time after 
the conclusion of the on-site audit – typically 30 days – to 
produce such documentation. 

Therefore, we recommend that you review with the 
auditors all outstanding documents and request that the 
company be allowed a specified amount of time to produce 
them. However, do so only when you reasonably believe 
that the document exists – do not postpone the inevitable 
if the document never existed or you know you will not be 
able to locate it.

Most importantly, after negotiating with the auditors to 
allow for a reasonable time for any follow-up items, make 
sure you do the actual follow-up! When you locate the 
documents to be produced, make an extra effort to organize 
them along with a detailed explanation – remember, you 
will not be able to explain the documents to the auditor in 
person this time. And if it turns out you cannot locate some 
or all of outstanding documents, let the auditors know that 
up front – eventually, they will find out.

After the follow-up documents are submitted to SAT, 
the company will receive an official final findings report. 
Review it carefully, and if you disagree with any findings 
or conclusions that affect the qualifying status of the goods, 
take advantage of the appeal rights specified in the report. 
While the Mexican government will not assess your company 
duties for any goods that do not qualify for NAFTA, it will 
issue a duty demand against your Mexican customer that 
imported the goods. 

in	most	cases,	U.S.	companies	are	
selected	for	naFTa	audits	by	the	

government	of	Mexico	because	they	
deal	with	high	risk	shipments	–	i.e.,	their	

goods	carry	a	high	duty	rate.

Conclusion
NAFTA provides many potential financial benefits 

to companies that manufacture and sell products within 
North America. Indeed, NAFTA was enacted to provide 
an economic advantage to such companies. However, 
NAFTA also provides the three NAFTA governments with 
the tools to identify which companies are not legitimately 
entitled to such benefits -- namely NAFTA verifications 
or audits. 

In most cases, U.S. companies are selected for NAFTA 
audits by the government of Mexico because they deal with 
high risk shipments – i.e., their goods carry a high duty 
rate – and no specific wrongdoing is suspected. So, if you 
are selected for a NAFTA audit, do not panic. By careful 
planning, doing your homework (which may include 
working with outside NAFTA experts), and following the 
tips and suggestions in this article, a U.S. company will 
increase its chances of continuing to avoid the imposition 
of duties with respect to its shipments destined for Mexico, 
as well as Canada. o

1 Be on the lookout for import audit program called “ValuNet.” 
The government of Mexico has appointed a private firm, SGS 
(Societe Generale de Serveillance) to conduct value verifications 
of goods imported into Mexico. This is not a NAFTA verification 
questionnaire or a request for a NAFTA audit visit. We 
recommend that you consult with your international trade 
expert as to whether you should respond to any requests or 
notices issued by SGS.
2 Because the questionnaire or notification is not addressed to a 
specific individual, it may take a company some time to discover 
that they are subject to a NAFTA audit. The confusion can be 
compounded in the case of audits by Mexico’s SAT because the 
document issued is in Spanish. 
3 Even before this stage, it may be wise to tell the auditors while 
on the manufacturing tour that the NAFTA certificates are on-site 
and will be produced immediately upon completion of the tour, 
as this usually is the main focus of the SAT audit team.
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Using Sociedades Promotoras de Inversión to 
Promote Investment

By Diego Martinez (Cervantes Sainz Abogados)

The prevailing legal environment strongly determines 
the size and extent of a country’s capital market and of 
the ability of local companies to receive external funding. 
It is a common perception that in common law-countries, 
investors have greater ease in enforcing their rights. 

Mexican authorities acknowledged that: (i) regulatory 
harmonization increases institutional investors’ allocations 
to the asset class; (ii) the fairness and protection rights 
on the entry of enterprises into markets is critical; (iii) 
accounting standards play a significant role in the 
investment decision-taking process; (iv) better laws 
facilitate transactional screening and organization; (v) 
countries with adequate investor protection achieve lower 
capital costs for companies; (vi) the weakness of property 
rights limits the reinvestment of profits in start-up firms; 
(vii) legal improvements to protect lenders may effectively 
lead to the growth and supply of risk capital, and (viii) the 
Mexican legal system should provide greater flexibility in 
order to facilitating investments in Mexican entities. 

In light of the foregoing, Mexican policy makers 
focused on the creation of an adequate regulatory 
framework aimed at the promotion of investments, 
growth, competitiveness and entrepreneurial activities. 
In that regard, a new Stock Exchange Act (Ley del Mercado 
de Valores) (“LMV”) was enacted on 2005, and became 
effective on 2006. One of the main purposes of the LMV 
is to create the conditions needed in order to increase 
investment in Mexican companies. The provisions of the 
LMV are aimed at obtaining funding for both publicly 
traded companies and of those whose stock is not traded 
in the stock market. Recognizing the urgent need for 
capital in emerging regions, Mexican legislators created 
the LMV-governed Investment Promoting Companies 
(Sociedades Anónimas Promotoras de Inversión (SAPI)) 
(“SAPIs”), among other incentives aimed at increasing 
investments in Mexican business entities. 

This new entity is a vehicle designed to create 
economic growth and employment. Through the SAPI, 
capital can be provided by investors specializing in risk-
capital investments in small to medium-size or young 
target companies.

Diego Martinez (dmartinez@cervantessainz.com) is Part-
ner of Cervantes Sainz Abogados, in Mexico. He focuses 
his practice on general corporate matters, with emphasis 
in banking and securities, actively and frequently partici-
pating in structured financings, secured and unsecured 
lending transactions, restructuring and work-outs, private 
and public offerings of debt and equity, securitization and 
asset-backed finance transactions, project finance private 
equity, venture capital and derivative transactions, as well 
as financial regulatory matters. He is also active in merg-
ers and acquisitions and in real estate transactions. Tel. 
+52 (55) 9178-5064.

Unlike	shareholders	of	Traditional	
Mexican	Corporations	which	are	subject	
to	the	regime	of	the	lgSM,	shareholders	

of	SaPis	may	enter	into	shareholder	
agreements	and	include	in	the	corporate	

by-laws	of	the	SaPi	certain	provisions	
that	cannot	be	included	in	the	corporate	

bylaws	of	a	Traditional	Mexican	
Corporation.	

The SAPI and the legal framework thereof, which is 
contained in the LMV, respond to multiple requests not 
only by Mexican corporations seeking to attract funds but 
also by private investors willing to invest in those entities. It 
is well known that private foreign investors were reluctant 
to invest in Mexican traditional corporations (Sociedades 
Anónimas (S.A.s)) (“Mexican Traditional Corporations”) 
due to the lack of flexibility of, and limitations imposed to 
investors by the existing legal framework and, particularly, 
by the General Law of Business Organizations (Ley General 
de Sociedades Mercantiles) (“LGSM”) governing Mexican 
Corporations. 

The SAPI is a vehicle by means of which shareholders 
or investors may agree and include in the relevant 
corporate bylaws any such rights and obligations that 
cannot be included in the bylaws of a Mexican Traditional 
Corporations which, as previously noted, are governed 
by the LGSM.

Below is a description of the main characteristics of 
SAPIs.

Legal nature
Legal Form. SAPIs Must Be Incorporated in the Form 
of Sociedad Anónimas

Shareholders may resolve to incorporate a Mexican 

MexiCo
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entity in the form of a SAPI. Nonetheless, shareholders of 
Mexican Traditional Corporations may freely resolve to 
have such entity governed by the special regime provided 
for in the LMV regulating the incorporation process, 
organization and operation of a SAPI. Consequently, 
by the way of a resolution adopted by the referred 
shareholders, the Mexican Traditional Corporation may 
be converted into a SAPI. The resolution must be taken 
by the General Extraordinary Shareholders’ Meeting of 
the Mexican Traditional Corporation and, in order for the 
resolution to be valid, shareholders representing at least 
50% of the capital stock must cast affirmative votes in favor 
of the conversion. Considering that it is not intended for 
shares of a SAPI to be publicly traded, neither reporting 
obligations nor registration before the National Securities 
Registry (Registro Nacional de Valores) are required. SAPIs 
are not subject to oversight or regulation by the Mexican 
National Banking and Securities Commission.

Regime of the SAPI Vis-à-Vis the Traditional 
Mexican Corporation

Unlike Mexican Traditional Corporations, the 
corporate bylaws of a SAPI may establish: (a) restrictions of 

any nature regarding the transfer of shares representative 
of the SAPI’s capital stock or of the rights derived 
therefrom other than the restrictions provided for 
under article 130 of the LGSM1; (b) defining events 
for the exclusion of shareholders or for the exercise of 
withdrawal of capital rights or for the redemption of 
shares different from those allowed under the LGSM for 
Mexican Traditional Corporations2; (c) the possibility to 
issue shares granting different rights to their holders, 
different from those permitted to be issued by a Mexican 
Traditional Corporations under the LGSM, including, 
among others: (i) non-voting stock, (ii) limited or restricted 
voting stock (preferred stock), (iii) stock limiting the right 
to receive dividends, (iv) stock with preemptive rights, 
(vi) stock granting veto rights, and (vii) stock having no 
economic rights or any other kind of corporate rights; 
(d) the imposition of any type of rules in the event of 
“deadlocks”; (e) the creation of rules different from those 
provided for under article 132 of the LGSM for the exercise 
of preemptive rights3; and (f) limitations to the liability of 
directors and managers provided for under the LMV in 
virtue of any act executed or any decision taken by said 
individuals.
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Special Corporate Governance Rules
SAPIs must be managed by a Board of Directors. As 

an option, shareholders of SAPIs may adopt the corporate 
governance regime of Mexican publicly held corporations 
(Sociedades Anónimas Bursátiles (SABs)) (the “Relevant 
Corporate Governance Regime”). Under such regime, 
obtaining financing is generally easier than if the SAPI 
were subject to ordinary common corporate governance 
schemes, whereby the corporate governance best practices 
of publicly held companies are not adopted.

The Relevant Corporate Governance Regime provides 
that a SAPI must be managed not only by a 5 to 21-
member Board of Directors, but also by a chief executive 
officer (Director General). It is important to note that, 
even if the Relevant Corporate Governance Regime is 
adopted by a SAPI, the latter would not be required to 
appoint independent directors as members of its Board 
of Directors. Furthermore, if the SAPI is subject to the 
Relevant Corporate Governance Regime, the appointment 
of a statutory auditor shall not be required. However, 
in lieu of a statutory auditor, the SAPI must appoint an 
external independent auditor and constitute an audit 

committee in charge of complying with the audit duties 
for publicly held companies set forth in the LMV.

Shareholders	of	SaPis	may	adopt	the	
corporate	governance	regime	of	Mexican	

publicly	held	corporations.

The members of the Board of Directors, the Chief 
Executive Officer and other officers are subject to the 
liability regime provided for publicly held companies in 
the event the Relevant Corporate Governance Regime is 
adopted. In such case, members of the Board of Directors, 
the Chief Executive Officer and any other officers must 
comply with the loyalty and care duties provided for 
under the LMV. The LMV expressly regulates the duties 
and liabilities of said directors and managers, unlike the 
liability regime of the members of the board and other 
legal representatives of a Traditional Mexican Corporation. 
SAPIs may not be subject to the Relevant Corporate 
Governance Regime and consequently, statutory auditors 
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may be appointed and no special liability regimes may 
apply to members of the Board of Directors and relevant 
or managers or officers.

Minority Shareholders’ Rights 
Minority shareholders representing at least 10% of 

the capital stock of a SAPI, including holders of preferred 
or non-voting rights stock, may: (i) appoint or revoke the 
appointment of a member of the Board of Directors; (ii) 
appoint or revoke the appointment of a statutory auditor 
(if the SAPI is not managed under the Relevant Corporate 
Governance Regime); (iii) require the Chairman of the 
Board of Directors or, if the case, any of the Statutory 
Auditors, to call a shareholders’ meeting or to delay 
and suspend, solely on one occasion and for a term no 
greater than 3 days, any voting relating to any issue of 
the agenda in respect of which they deem to not have 
been duly or sufficiently informed and therefore they 
have not enough elements to cast their votes; (iv) file an 
action in order for the members of the Board of Directors, 
the Chief Executive Officer or other relevant officers to 
be held accountable and liable for their acts (in such case, 
the affirmative vote of the shareholders representing 15% 
of the capital stock shall be required, including the vote 
of preferred or non-voting stock holders); and (v) to file 
a claim before a competent court rejecting any resolution 
of the shareholders’ meeting (in such case, the affirmative 
vote of the shareholders representing 20% of the capital 
stock shall be required, including the vote of preferred or 
non-voting stock holders).

Shareholder Agreements and Special Rules that may 
be Provided for in the Corporate Bylaws

Unlike shareholders of Traditional Mexican 
Corporations which, as previously noted, are subject to 
the regime of the LGSM, shareholders of SAPIs may enter 
into shareholder agreements and include in the corporate 
by-laws of the SAPI certain provisions that cannot be 
included in the corporate bylaws of a Traditional Mexican 
Corporation. Those agreements are common practices 
that are generally required by private investors in order 
to invest in any target company. 

Shareholders of a SAPI may agree to and, if so the case, 
establish, among others, the following provisions in the 
SAPI’s bylaws: (i) tag-along rights; (ii) drag-along rights; 
(iii) limitations or prohibitions to perform commercial 
activities that might be considered as a competition to 
the SAPI; (iv) the obligation of certain shareholders to 
subscribe and pay stock under certain conditions; (v) 
voting agreements; (vi) call and put options; (vii) issuance 
of limited shares, non-voting shares, shares without 
economical rights or with any other kind of corporate 
rights (other than economic or voting rights) and (viii) 
agreements to publicly trade the SAPI’s stock in the 
Stock Exchange. It is important to note that shareholders’ 
agreements shall only be enforceable against the parties 
entering into such agreements and not against the SAPI. 
Upon a shareholder’s default to the provisions of the 
shareholders’ agreement, the non-defaulting party may be 
entitled to the payment of damages, in the understanding, 
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however, that a prior court resolution shall be required 
for purposes of the foregoing.

Acquisition by the SAPI of Shares Representing the 
Capital Stock of the SAPI

Unlike Mexican Traditional Corporations, SAPIs have 
the right to acquire their own stock. Acquisition of own 
stock must be authorized by the Board of Directors. The 
acquisition of own stock may be paid with either (i) funds 
of the paid-in-capital (capital contable), as an investment 
decision, without the need of resolving a capital decrease, 
or (ii) with equity capital (capital social), in which case 
the acquired shares must be cancelled or converted into 
treasury stock. Any own stock acquired will not be entitled 
to vote in any shareholders’ meeting of the SAPI. o

1 As a general rule, stock of Mexican Traditional Corporations 
may be traded freely. Nonetheless, the only limitation to the 
ability to transfer shares is provided for under article 130 
of the LGSM, which establishes that the Board of Directors’ 
authorization to transfer shares may be required if such 
authorization is foreseen by the company’s bylaws. 
2 In general terms, stock of specific series shall grant to each of 
its holders the same corporate and economic rights. However, 
article 113 of the LGSM limits the authority of shareholders 
of a Mexican Traditional Corporation to issue shares with 
limited voting rights, but with a right to a preferred payment 
of dividends in exchange for that limitation to the exercise 
of corporate rights. Holders of preferred stock may only 
vote resolutions intended to resolve: (i) the extension of the 
term of the corporation; (ii) the advanced termination of the 
corporation; (iii) any amendments to the corporate purpose of 
the corporation; (iv) the change of the corporation’s nationality; 
(v) the conversion of the corporation into another type of entity, 
and (vi) the merger of the Corporation.
3 Article 132 of the LGSM provides that in of the event of a 
capital increase, shareholders may increase their participation 
in the capital stock of the Corporation in the same proportion of 
their then current ownership interest percentage. The so-called 
preemptive right must be exercised within a 15-day term after 
the shareholders resolve the mentioned capital increase. 

Promoting Investment (from page 35)


